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iw. 150. 
TURPIN AND BROTHER, PLAINTIFFS IN ERROR, 


RUSH BURGESS, 
COLLECTOR OF INTERNAL REVENUE FOR THE THIRD 
DISTRICT OF VIRGINIA. 


STATEMENT OF THE CASE, 


The plaintiffs in error brought this suit in the Circuit Court of 
Richmond, Virginia, to recover trom the detendant (who was col- 
lector of internal revenue) the amount of $6,245.50, paid by plain- 
tifts TO defendant for export stamps whi h they were compelled to 
buy and have affixed to upwards of twenty-four thousand packages 
of manufactured tobacco manufactured by them in Richmond, 
where they resided, and intended for exportation. These pay- 
ments were made from 1869 to 1872, inclusive, under the Act of 
July yA |B i Bolate: 15 stat. 157). This act imposed an excise tax of 
thirty -Two cents per pound on all manutactured tobacco except 
emoking tobacco, on which the tax was sixteen cents per pound, 
and heavy penalties and forfeitures for removing the same from 
the fa tory without being put up in proper packages, and having 
stamps affixed and cancelled to indicate payment of the tax and 
compliance with the law. 


bacco and snuff may 
be removed in Dond trom the manutact Ty without payment ot the 
tax. to ne transported dire CTiv to an export bonded warehouse tor 
the storage of manufactured tobacco or snuff established at a port 
of entry as herein! eTrore prov ided: and the dep sit and withdrawal 


rom any bonded warehouse. the tr usp rtation and exportation of 
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gs10ne As tO bonded Wwarenouses: * hat the (commissions r OT In- ; 
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United States, bonded warehouses for the storage of manutactured } 
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tax has been paid thereon. And such warehouse shall be under 
such farther regulations as the Commissioner of Internal Revenue 
may prescribe,” &c. 

Of course, these being private ecterprises, the manufacturers 
paid storage to the owners sq long as their tobacco remained in the 
warehouse, and no expense was entailed on the government. They 
were found to be wholly unnecessary, and have long since been 
abolished. The suit was transferred to the Circuit Court of the 
United States for the Eastern District of Virginia, and the parties 
having waived a ,ury, by written stipulation as required by law, 
the defendant pleaded non assumpsit, on which plea the plaintiffs 
joined issue, and the court fonnd the facts, which are few in num- 
ber, and so aueccintly stated that they cannot be condensed, as fol- 
lows: 

” That the plaintiffs were manutacturers of tobacco in Richmond, 
and within the internal revenue district of the defendant, and as 
such they paid the sum of money in the declaration mentioned— 
to wit, $6,245.50—for export stamps on their tobacco exported, 
against the payment of which they protested, and appealed to the 
Commissioner of Internal Revenue at Washington for refunding 
the same according to the statutes and the rules and regulations of 


the Department, made in pursuance thereof, which appeal was re- 


jected by the commissioner, and this suit was brought within six 


month thereafter: that atracing ot the tobacco export stamp, under 
which this export tax was collected, is filed herewith, marked as Ex- 
hibit **B”’; that this money in the declaration mentioned was col- 
lected DY the detendant, as sucn ¢ tor. from these plaintiffs, was 
deposited in gross under section It. S. 3210, like all other public 


revenues collected by the instrumenta ity of stamps, dailv into a 


[Tnited States Governmental depository at Richmond, Va.. and 
aout ames to] nndear ¢t) lew , he , Bear ' 
that a receipt was taken undat aw from the proper officer of 
sald depository, stating specinca that the deposit was made on 
account ot export etamyp [HXAaT * that the rees and charges of the 
othcer who inspected tneir export tf bacco were paid by the plain- 
. + ' " . ; 
tiffs at the rate fixed by the commiussioner of internal revenue un- 


der the law at 12 cents per 100 pounds of tobacco exported, and 
no part of this money collected trom these export stamps could ro, 


under the law. for fees and charges of these officers, or any other 


expense attending the exportation of these tobaccos, but all these 


expenses were paid by the exporter, inclusive of those for cancel- 
ling aud affixing these export stamps; that the export bonds exe- 
cuted under section 3385 of rn. s alone protected the Government 
ily against the fraud of relandiog the tobaceo without pay- 
ment ol] the excise tax. Inasmuch as the landing certificate signed 
by | nited States consul at the port to which the tobacco was con- 
sion d wis necessary to cance | the suid exnort bond under the old 
law, and the certificate of the customs ofhicer 1s necessary now un- 
der the amended Pay that the tobacco nas been placed On the 
manifest of an outward-bound vessel, and that it is the export 
bond wiven y tne exporter which effectually separates the tobacco 
foLuUY abr ad trom tnat to be cons imed iT) the lL nited States, and 
the export stamp in vo sense protects the Government against 
Irand: that the suid collector sp ifically stated in his monthly re- 
port forwarded to the commissioner the amount of revenue he re- 
imps, as he did the amount 
of revenues he received from all other stamps, and it was.only by 
payment In gross oO} the said revenues into the Governmental! de- 
pository that he r lieved himself of accountability to the Commis- 
sioner ol Internal Revenue vat Washington (see torm 70 of suid 
report), which public revenues were paid into the treasury ol the 
United States without any abatement on account of salaries, fees, 
charges of any description whatever. And the Commissioner of 
Internal Revenue made report to the Secretary of the Treasury 
and Congress annual 5 of these revenues thus received ironi exX- 
port stamps as so much revenue received from ‘* this specific source, 


tor stamps, for tobaceo, &c.. 1nten ied for export. see his annual 
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haccos ma ie to Congr isin thes aunual reports, under the head of 
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“oK ” soc one of the articles now tux ible.” (See report, S77. p. 
1dD6 That the ofhcial bond of the collector and defendant covered 
these export stamp revenues, as all other taxes and revenues col- 
lected by law through the instrumentality of stamps, and the entire 
revenues on tobacco are collected by and through the instrument- 
Bits of stamps ,; that the export Stalips can be turnished at one- 
tenth of one cent or less. 1n quantities, and that these export to- 
baccos would be subject of forteitures if shipped by manufacturer 
without these export stamps affixed und cancelled, and the said 
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plaintiffs were required, in addition to the export stamp, to have 
marked or stenciled on each pe kage ot these export tobaccos, in 
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xportation.”’ 


large letters, the words ** For 
The fae simile of the stamp 1s in the record page 10, 
U pon these facts the Circuit Court gave judgment for the de- 
fendant, and the case was brought to this court on writ of error to 
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review and reverse this ju 
ASSIGNMENT OF ERROR, 


The plaintiffs in error assign as error this action of the court, and 
insist that the facts as found are not sufficient to support the judg- 
ment rendered thereon, because the cl arge ol twenty-five cents tor 


each of the stamps placed on 


baceo intended for exportation was a tax or duty within t 


; 


he pDAaACKAVeS of their manufactured to- 


intent and meaning ot that ause of the Constitution of the United 
- y | » | 7" ‘ . . } ] +) 
states which gqeciares that a iad OT duty snail he laid On) articles 


exported trom any State.’ 
POINTS OF LAW, 


Krom what has been stated, it appears that the question pre- 
sented for determination is precisely the same heretofore decided 
by this court in Pace v. Burgess, 92 U. 8. 372. 

[t is certain that the decision in that case has not been received 
W ith the approval and acqulescence which Bens h and Bar “ure ac- 
customed to accord to the judgments of this high tribunal. It was 


rs) 


respected, it is true, in the case of Burwell v. Burgess (32 Gratt. 


472) by the Court of Appeals of \ irginia,. but solely because * of 
opinion that the final and conclusive adjudication of the constitu- 
tionality of a revenue law of Congress and its construction belongs 
to the jurisdiction of the Supreme Court of the United States.” 
They stated very distinctly that “if it were an original question 
which had not been passed on by the Supreme Court of the United 
States, we (they) should find it difficult to hold that the money so 
collected trom the exporter Dy authority of an Act of Congress, 
which requires it to be paid into the United States treasury, was 
not a tax, and a tax in disguise upon the exportation of the article 
from a State.”’ That they did so consider it 1s plain from the opin- 


ion of thecourt. See 32 Gratt.. pp. (13—6— {- 8. 
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Subse juentily, after this payment of twenty-five cents per package 
had been reduced to ten cents, under the Act of June 6, 1872 (17 
Stat. 254), to-wit, on the 2d February, 1882, Mr. Dunnell, from the 
Committee of Ways and Means, submitted the following report, 
which was committed to the Committee of the Whole House on 


the State of the Union and ordered to be printed, viz: 


momarmamrama §{ REPORT 
KSENTATIN wB. 1 No. 184 
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EXPORT TAX ON TOBACCO AND SNUFF. 


ty BRUARY 2%, 18832,.—( ommitt to the Committee ol the W hole 


Llouse on the State of the Union and ordered to be printed. 


Mr. DuNNELL. from the Committee on Ways and Means, submitted 


the foil WI 
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REPORT: 
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The Commissioner of Internal Revenve thinks that the export 


" : > > , 9 . . . ‘yey on } 
stamp required by the Revenue Statutes, section 3385, should be 
‘ ‘ 
Ty) ° ;* ;* ‘ ’ 
" : . ’ ; . " " " * ve ? > » e* ec) » vcd van " sare ’ 
contimued, he committee, therefore, decline to recommend tne 


repeal of so much of the said section as requires the said stamps 
to be affixed to packages intended for exportation. But the charge 
oT ten cents for said stamps to the exporter is &O much in excess 
ot the cost thereof and the expense of afhxiog it to the packages 
as to be to the extent of such excess in violation of that clause of 
the Constitution of the United States. Article I. section Je in these 


. sé | — . i ee ms Fe ~y . an 
words: No tax or aufty shall be laid On articles exported rom 
he ymmittee here reter in this connection to a letter trom the 
ad partment mn these words: 


Though tne total amount received year DV vear Das been entered 


with collections from other sources, and though the value of the 


stamps sold over and above the cost of manufacturing and furnish- 
ing them is in reality an item of revenue, it was not designed so 
to be. It was intended, as a ready stated, as a part of a general 
system. The government might have furvished them free of ex- 
pense. 

The stamp Was thoug! tto be necessary, “us a kind ot passport, to 
protect the tobacco from the factory to the port ot entry As such 
[I do not deem it indispensable. The manufacturer’s bond and the 
collector’: permit for the removal, provided for in section 3385 of 
the United States Revenue Statutes, would doubtless accomplish 
that object. ' “ It m i} be a question whether the Govern- 
ment cannot well attord to turnish such stamps tree of expense to 
exporters, since 1n all cass Ss. al inspection fee, sufiicient to pay for 
Inspecting, marking, brandi 7. &C.. required to be paid Dy the 
manufacturers, Qnder regulations prescribed by the Commissioner 


of Interna! Revenue. 


Your committee further report that in the case of Pace v. Bur- 
gesa (92 U. 8S. Supreme Court Reports, p. 372), the question was 
considered, and the court declined to pronounce the law unconsti- 
tutional, because it did not appear clearly to the court that under 
pretext of fixing a fee a duty was imposed. The court took the 
view. turther, that the ( harge ot ten cents was perhaps needed to 
cover fees paid to officers for performing the duty of affixing the 
stamps. bat the fee of twelve cents is charged and paid to the 
officers, in addition to the stamp tax, under the regulations of the 
department as above referred to: so that the ten cents is not for 
that purpose. 

[In a later case of Burwell vs Burgess (reported in 52 Grattan, p. 
472) the Court of Appeals of Virginia, while yielding to the deci- 
sion of the Supreme Court in Pace v. Burgess, supra, intimated ite 
decided opinion that the law was unconstitutional 

Your committee, therefore, in view of the above facts as stated, 
and the clause oT the Constitution above quoted, recommend its 
repeal. 

The whole annual revenue from this source, as returned by the 
Commissioner of Internal Revenue to Congress in his annual re- 
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O00. 


ports, is about § 
Annexed herewith find samy le ot export stamp. with letter in- 


a’ 


closing same, from Hon. Green B. Raum, Commissioner of Inter- 


Dil Revenue. 


| as substitute for 


Phe committee report the accompanying Db 
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the collector on making the entry for transportation. By the Act 
of June 6, 1872, the sum of ten cents, instead of twenty-five cents, 
was to be paid. 

Though collectors have been required month by month to re- 
port to the Commissioner of Internal Revenue the sums received 
by them from exporters of tobacco for those stamps; and though 
the total amount received year by year has been entered with col- 
lections from other sources; and though the value of stamps sold 
over and above the cost of manufacturing and furnishing them is, 
in reality,an item of revenue, it was not designed so tobe. It was 
intended, as already stated, as a part of a general system. The 
goverument might have furnished them free of expense, 

‘The stamp was thought to De necessary as a kind oft passport, to 
protect the tobacco trom the factory to the port Ol export. As 
Such, do not deem it ludispensabie. The manutacturer’s bond 
and the collector’s permit for the removal, provided for in section 
3385 of the United States Kevised Statutes, would, doubtless, ac- 
complish that object. The stamp I regard as only an additional 
mode oT identifying the st Ipment and secure 1t trom detention or 
suspicion of unlawful removal while in transitu. 

It may bea question whetPer the vyovernment cannot well attord 
to furnish such stamps ire 2 CApCDse to exporters, since, it all 
cases, an Inspection fee suthcient to pay for Inspecting, marking, 
branding, &c., is required to be paid by the manufacturers, under 


reguiations prescribed by the Commissioner ol [nternal Revenue. 


V ry truly, yours, 
|. KIMBALL. 


Sample of the stamp referred to is already in the record—p., 10, 
This was the unanimous rep rt of tbe committee, “as appears by 
reference to ( ‘iongresslona! hecord, vol. Xill, }). 5571, House bill 
B84, which it accom panied, passed the House without a dissenting 
voice, we believe, went to the Senate, and was there referred to 
the Finance (Committee. The title of the bill was aud 18. “An 


Act to repeal s0 much OF section thirty-three hundred and elehty- 


. ’ r J ‘ ,* 

hve of the Revised Statutes as imposes an export tar on tobacco. 

It . -t ‘ + | . , ' ; ii fa] a; 

L. Was reported to the Senate with au amendment to (he title. (Con- 
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gressional Record, PD. 2570. Subsequently taken up by unanimous 


consent. the amendment non- oncurredl ID. and tne bill. with 
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title as above, passed (Congressional Record, p. 6988), and the same 
is now chap. 468 U.S. Statutes, vol. xxii, p. 372. 

it thus appears that the only Supreme Court of any State that 
has had occasion to consider the case of Pace vy. Burgess found 
itself unable to agree in its conclusions, that Congress, which 
passed the law. after it had first reduced the amount trom twenty-five 
to ten cents, with its attention specia ly called to this case, and with 
the knowledge that this court had decided that the exaction of this 
Sum Was constitutional, re pealed so much of the existing law as 
required it, upon the express ground that it did impose an export 
tax on the tobacco, and was therefore to that extent unconstitu- 
tional. The explanation of this difference of opinion evidently is, 
either that the facts in Pace v. Burgess were not stated with suffi- 
cient certainty, or else that the time of counsel was so much occu- 
pied with the numerous other questions arising out of the eight or 
ten bills of exceptions in that case, that they were not properly 
brought to the attention of the court. Do the facts, as found by 
the Cireuit Court in this case, justify the judgment rendered? 
That is the sole inquiry, for the tacts themselves are not opep 
to questi Ia. Prentice Vv. Slearns, L135 U. S. 440. 

Sections 9 and 10 of Article | of the Constitution are both pro- 
hibitory. ‘The former applies to the General Government, the lat- 
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rer TO the states. ( jiause 5 Ol section ~, and clause ) of section 10 


are in pari materia. The prohibition directed against the State in 


: e Tz s NI : Fim , ’ 
tne jiattel Is qualihed . No state shali. without the consent of 
Congress, lay any imposts or duties on imports or exports, excepl 
. . : 
s j i j , * . « a ] ‘ ? - 
TRL may be absotiufety necessary for executing ifs inspection aiws, XC. 


That directed against the General Government is absolute and un- 
qualified. ve No tax or duty shall be laid on articles exported from 
any State.” When this clause was under consideration in the con- 
vention that framed the Constitution, Mr. Clymer moved to 
amend it by inserting after the word “duty ” the words “for the 
purpose of revenue,’ so as to make it read, no tax or duty for the 
purpose Ol revenue shall be laid on articles exported jrom any 
State. thus D5 Implication oiVving the power to lay such tax “as 
might be necessary to enforce inspection or internal revenue laws, 
but the BUC! dment wae voted down Lvidently the purpose was 


to relieve exports of all burdens of every kind, incidental! as well as 


direct. Madison’s Debates, vol. v, p 456. ‘The States may impose 


™4 


_- 


ae 


- 
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a tax on exports so far as such tax is “absolutely necessary’’ to en- 
force its inspection laws, and so far only. Congress cannot do so 
even to that extent. This is a question of power, and does * not 
depend on the degree to which it may be exercised. If it may be 
exercised at all, it must be exercised at the will of those in whose 
hands it is placed,” Brown v. Maryland, 12 Wheat. 265. If Con- 
gress cannot impose a tax or burden on exports, even when abso- 
lutely necessary to enforce its Inspection laws, on what principle 
can it impose one, even though absolutely necessary to enforce its 
internal revenue laws / It has the power to tax tobacco manufac- 
tured and consumed in this country, but has not the power to tax 
that manufactured here to be exported trom any State. As incl- 
dental to its power to tax the tormer, it bas, of course, the power 
to prescribe such regulations as are necessary to prevent frauds by 
its withdrawal or concealment so as to escape taxation. But in 
view of the constitutional prcvisions quoted, it would seem that 
the expenses thereby incurred must be charged and paid as ex- 
penses incidental to the collection of taxes on that which it has the 
power to tax, and uo part thereof be imposed on the article over 
which it has no power of taxation, under the pretext that it is done 
to enable that article to enjoy the exemption guaranteed by the 
Constitution. 

[t is said in Pace v. Burgess that **the stamp was intended for 
no other purpose than to separate and identify the tobacco which 
the manutlacturer desired to export, “ut d thereby, instead of taxing 


it, to relieve it from the taxation to which other tobacco was sub- 


jected.”’ But it cannot, it seems, be justified on that ground, be- 


cause ‘* Congress may not adopt any means for the execution of an 
CXpress power that Congress may see fit to adopt. It must be a 
necessary and proper meaus within, the fair meaning of the rule.” 
C. J. Chase, 12 Wal. 571-2. Now, the court below bas found asa 
fact ‘*that it isthe export bond given by the exporter which effect- 
ually separates the tobacco going abroad from that to be consumed 
in the United States, and the export stamp in no sense protects the 
Government against fraud,” and the Internal Revenue Department 
admits that such is the fact, for Mr. Kimbal says: ‘* The stamp was 
thought to be necessary a8 a kind of passport to protect the tobacco 
trom the factory to the port of export As such I do not deem it 


| 


indispensable. The manufacturer’s bond and the collector’s per- 


l? 
mit for removal, provided for in section 3385 of the United States 
Revenue Statutes. would doubtless accom plish that object. he 


stamp, tnerefore, was not a necessary means, no matter what Oon- 


' " " ’ : , } 4 
tTnought, and the exaction of the large sum paid by the plain- 
tifts eCanno;}t aT justifie (>7T} that eronund. 
Nor does it seem altogether accurat to say that the manufac.- 
er OE ke . ' > > tc " Tes. walla " J . thy " a % oti ’ »} . .} t} > 
Turel Wiis | Trié ‘ Re i H : Vi (j .Fi | '¢ LoL AGELICPTI to Vw rile i ci i@] 
tobacco was subjected, for clearly in this case the plaintiffs in error 


i ' ) ' s* 4 ° _* = 7 
were only relleved of the difference petween SH 245 Qu. the cost of 


the stamps, and the excise tax on other tobacco of equal amount 
to that which they exported: whereas the Constitution declares 
that they should not betaxedatall. If the tax on such other tobacco 
was, 82yY 3 %45.50. and in order to secure exemption trom the 


payment of this sum, these plaintiffs were compelled to pay 


$6.945.50. it is verv hard to understand that they have not in tact 
paid a tax of that amount it Is certain that they have In fact paid 


that sum for the privilege of exporting their tobaceo, tor without 
its nayvment tney eould not remove it trom their factory. l'o this 
extent it would be difhicult to make them understand that they 


have nct been taxed, by telling them that they have paid this sum 


7 


to be relieved from other taxation. Judge Marshall. said in Brown 
v. Maryland: * It is impossible to conceal from ourselves that this 
is varying the form without varying the substance. It is treating a 
prohibition which 1s geueral as if it were confined to a particular 
mode of doing the prohibited thing.” Is not this our case also { 
See also Crandall v. Nevada, 6 Wal. 39. 

We are dealing with things, not names, and we respectfully in- 
sist thet this sum thus paid was, in the strictest sense, a tax. Mr. 
Justice Miller says, in Loan Association v. Topeka, 20 Wal. 664, that 
“taxes are burdens or charges imposed by the Legislature upon 
persons or property to raise money for public purposes.’ Now, it 
eannot be denied that $6,245 1s a very substantial burden or charge, 
and it seems equally true that the payment thereof was imposed 


, 


on the plaintiffs in error to raise money for pub lc PUPrposes , that 
é ‘ i 


tax was, in fact. a distinct and separate source of reve- 

nue, All faxes on manufactured tf acco are raised by THe sale ot 

stamps, and the act here called in question specia iy provides that 

these export stamps shal] be. bv the Department, sis turnished to the 
] j + : | * 

several collectors, as in the case of other stamps, and be charged 


ate nme eR 


to them and accounted for in the same manner.’ The amount re- 
ceived trom their sale was paid into the treasury in gross, without 
abatement tor tees or expenses, Was embraced in} the report of the 
[Internal Kevenue Commissioner to the Secretary of the Treasury 
and Congress as a part of the revenues collected by that depart- 
ment *“*trom this specitic source, tor stamps for tobacco, &e . 1n- 
tended for export,’ aud was appropriated by Congress avd drawn 
from the treasury us were all the other revenues of the Government. 
This is all found by the court and admitted by the Treasury De- 
parment itself, for Mr. Kimball says that “though the value of 
the stamps sold, over and above the cost ot manutacturing aud 
furnishing them, is in reality an item of revenue, it was not designed 
so to be.’’ Can Congress thus collect an item of revenue, and a 
very large one from 1868 to 1872, from manufactured tobacco ex- 
ported abroad, and excuse the violation of the constitutional prohib- 
ition by saying it did not intend to do 80 ? Surely the court will 
lookto the effect, aud not sacrifice substance to empty form. 

In Pace v. Burgess the court seems to have taken the further 
view that this payment of twenty-five cents on each package was 
simply the compensation for services rendered by the officers; but 
the court below finds, as a fact in this case, *‘that the fees and 
charges of the ofhcers who inspected their export tobacco, were 
paid by the plaintiffs at the rate fixed by the Commissioner of In- 
ternal Revenue, under the law, at twelve cents per 100 pounds 
of tobacco exported, and ho part of this money collected from 
these export stamps could go, under the law, for fees and charges 
of these othcers for any other EL pense attending the export of these lo. 
baccos, but all these CEL PENSES were pata by the exports ve inclusive of those 


for cance lling and afixing these é. } re stamps.” This the Department 


substantially admits; for in the letter appended to the report of 
the Committee on Ways and Means it is said: -* It may bea q ues- 
tion whether the government cannot well attord to furnish these 
stamps free of expense to exporters, since, in all cases, an inspec- 
tion fee sufficient to pay for inspecting, marking, branding, &c., is 
required to be paid by the manufacturer, under regulations pre- 
scribed by the Commissioner of Internal Revenue.” 

Certainly, 1 the manufacturers paid every other expense to the 
Government, save only the cost of the stamp, they should bave 
been required to pay only that cost. The fact is, however, that 
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they were required to pay twenty -flve cents for the stamp, which 
cost the Government. as certified by the court below. not over one- 
tenth of a cent. 

[t thus appears that these plaintiffs in error, after paying every 
: incurred by the Government, were compelled, in ad- 
pay $6,245.50 for 24,982 stamps affixed to that number 


ot te hea O. wiht r) Qa? not more, perhaps less, than 


In Pace v. Burgess, Pace was compelled, under like circum- 
stances,to pay $11,861.50 for stamps on 47,458 packages, which 
ost. at the same rate, $47.45. So that these two manufacturers 
alone have been compelled to pay the Government $18.110 for 

Can any rule or regulation which works out such a result be 
either necessary or proper! With these facts betore it, can the 
til] think t hat this charge is not excessive —that it does not 
ount to an infringement of the constitutional provision? Con- 
vreas so admitted when it reduced it from twenty-five to ten cents 
and then repealed the whole. 

( onsiderable stress seems to be laid by the court upon the point 
that the twenty-five cents paid for each stamp bore no fixed pro- 
portion 
affixed. These, it is said, were unlimited except by the discretion 


' 


to the quantity or value of the package to which it was 


of the exporter or the convenience of handling. In this the court 


ms to have fallen into error. The law expressly provided that 


“all 7 factured tobacco shall be put up and prepared by the 


; 


manutacturer, for sale or removal, for sale or consumption, af 


f the following description, and in no other manner.” The 
pa leo ores m1} then deseribed, and as to the bulk. if not all of the 
" bacco exported, it provided that ‘all Cavendish, 
} it? nda tW t tobacco (should a | ut up in wooden packages not 
exceeding two hundred pounds net weight.”’ It also declared that 
ia tobacco sh: be sold or oftered tor sale, unless 
nt upin? kuces, anil stamped “as prescribed in this chapter, Ci- 


ct pt at retall D4 retall dealers, rom wooden packages, stamped us 


ke., ander penalty of heavy fine and imprisonment. 


See sections 3362 and 3363, Revised Statutes. 
The limitation contained in section 3367 was construed by the In- 
ternal Revenue Department, and properly, we think, to apply to 


cae 


- 
+. . 
. * 
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leaf or unmanufactured tobacco. Two hundred pounds was, 
therefore, the limit to the puckage, and the twenty-five cents exX- 
acted for the stump on mauutactured tobacco bore substantially a 
fixed ratio to the amount exported, for, in order to pay as little as 
possible, the manufacturer put up his packages in small packages, 
amounting in the uyyregate to 2UU pounds, or one large one as 
Hear that weight a8 his mact ners would permit, 

But outside of the luw, the size of the packages was limited by 
other considerations than ‘the discretion of the exporter or the 
convenience of handling.” It was limited by the requirements of the 
foreign purchaser; the known usage sof foreign trade as tothe eize of 
packages, established for half acentary; the impossibility of putting 
up one package of over 200 pounds without changing his machinery 
at a vost tar beyond what the amount saved in stamps would 
justify; the fact that the putting up of such packages would have 
been uttended with yreut risk Ol the ioe8s oO! the whole bulk of the 
package; the increased cost of handling, &c. It it had been law- 
ful to put a number of smaller packages into one, of greater 
weight than 200 pounds, yet put up as manufactured tobacco—sub- 
jected to the pressure of many tons—must be, it would have cost 
more than the manufacturer could have saved. A tax of twenty- 
five cents on every pd kage of ttour exported trom Richmond to 
South America is, in fact, as much a tax on every barre! as if the 
law should so provide in terms No miller would venture the ex- 
periment ot exporting 1.000 hogsheads or 1,000 square boxes of 
flour to save such a tax, and the cost of securing a number of bar- 
rels so as to stand transportation, and the handling of such un- 


wields buikes, Xc., WOU! i amount to as mucb as the tax thereby 


saved 
ft is quite certain. without orner Drool tna one a knowl- 
edge of the laWs ordinurtiy governing the conduct of men, that 


these manutacturers put up Loe roOovuccoO lu sucn a manner 
as to pay as little as possible for the required stamps, and yet 
Pace and these plaintiffs in error paid together 18,110 for stamps 
which cost the Goverument $72.43, and these latter alone paid 
$6,245.50 for what cost the Government $24.98. Is not this the 
‘ 


imposition of a duty under the pretext of fixing aftee? It is cer- 


tainly a burden, acd a very onerous one, in fact, and we submit 


should be declared so in law. 
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nal revenue forthe third district of Vir- | 
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BRIEF FOR THE DEFENDANT IN ERROR. 


STATEMENT OF THE CASE, 


AtJanuary rules, 1876. in th circuit court tor the city 
ol Richmond and State ot Virginia, the plaintiffs brought 
their sult to recover from the di fendant (who was then 
collector of internal revenue) the sum of $6,245.50, paid 
by plaintiffs to defendant for certain export stamps affixed 
to twenty-four thousand nine hundred and eighty-two 
packages of manufactured tobaceo, which had been manu- 
factured by the plaintiffs at their manufactory in the city 
of Richmond, Va., and which the plaintiffs had declared 
their intention of exporting. 

The suit was removed by certiorari to the circuit court 
of the United States for the eastern district of V irginia, 


12299 


and on the 16th day of December. 1881, the plaintiffs 


fils d then Livi nal cf cle claration. ( at the Sille day the de- 


tendant ene red il pies oft ji n-assumpsit, upon which issue 
was joined, The court found the facts as certified in the 
record al pages 9 and lO. ana re TH rec judgment for de- 
tendant * Irom WwW hich judgm nt this writ of error has been 


| does not disclose the error relied upon, 
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and snuff intended for export, before being removed 
from the manufactory shall have affixed to each 
package an engraved stamp indicative of such in- 
tention, to be provided and furnished to the several 
collectors, as in the case of other stamps, and to be 
charged to them and accounted for in the Same man- 
ner; and for the expense attending the providing 
and affixing such stamps, 25 cents for each package 
SO stamped shall be paid to the collector on making 
the entry for such transportation ; but the provisions 
of this section shall not limit the time for tobacco or 
snuff to remain in bond. 


The charge for the stamps named in said section was 
reduced to 10 cents for each package by section 31 of the 
act of June 6, 1872 (17 Stats., 254: Rev. Stat., sec. 
3385), and was entirely abolished by the act of August 8, 
1882 (22 Stats., 372). The several amounts which the 
suit was brought to recover were paid for stamps required 
by section 74 of the act of July 20, 1868; that is, “ for 
the expense attending the providing and affixing such 
stamps.” 

As to the constitutionality of the act of July 20, 13868, 
we deem if sufficient to Say that it has been expressly 
affirmed by this court in the case of Pace vs. Burgess, 
Collector (92 U.S. Repts.,372). In that case it was held: 

1. That the acts of Congress of July 20, 1868, and 
June 6, 1572, so far as they relate to snuff and tobacco 
intended for exportation, do not impose a tax or duty on 
exports within the meaning of that clause of the Consti- 
tution which declares that “no tax or duty shall be laid 
on articles exported from any State.” 


Ze The stamp thereby required Wis a Mhcans at vised 
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of the Government acains nposition and fraud like ly to 
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ired tobacco intended for exportation was and is 
Ladutv on exports w ithin the meaning of that claus 
1) thy (‘onstitution of ‘ait lL nited states which 
dao hares that “no tax or Lut shall by laid on articles 
CN POPLea trom any State.” But it is manifest that 
such was not its character or object. The stamp was 
intended for no other purpose than to separate and 
identify the tobacco which the manufacturer desired 
to export, ana ther D , instead of taxing it, to relieve 
it from the tax ition to which othe r tobacco Wills sub- 
ected. It was a means devised to prevent fraud, and 
secure tile faithful carrving out ot the declared intent 
with regard to the tobacco so marked, The payment 
of 25 cents or of 10 cents for the stamp used was no 
more a tax on the export than was the fee for clear- 
ino thr vesse] in Ww! ich if Wiis transported, or for 
making out and certifying the manifest of the cargo. 
It bore no proportion whatever to the quantity or 
ue OT the package Ol} which if Wiis athixed., These 
were unlimited, CXC pi by the discretion ot the CAa- 
porter or the convenience of handling. The large 


amount paid for such stamps by the plaintiff only 
shows that he was carrying on .an immense business. 

The ev ic nce riven to show that the original COST 
of the stamps was much less than the amount paid 
tor them by the manutuacturers is entitled to very 
slioht consic ration. Phi COST OF the paper, ink, and 
printing formed burt a small prea ot the eX pense ot 
those arrangements \ hie howe rt Hecessary in orde r to 
give to the exporter the benefit of exemption from 
time to secure the neces- 


taxation. and al thre “mM 
sary precautions acnipst tile perpetration ol fraud. 


: 


Wi know how next to np ssible it Is to prevent 


fraudul nit practices Whereyv fhe inte rnal revenue Is 
concerned, and the pretext of intending to export such 
an articie as manutactul . 7 yikes, would Open t he 


widest door to such }) tices, 1f the rreatest strict- 
ness and precaution were not observed. The proper 
fees aecruing in the due administration of the laws 
and reculations Hecessar to be observed to protect 
the Government from Imposition and fraud likely to 
be committed under pretense of exportation are in no 
sense a duty on exportation. They are simply the 
compensation given for services properly rendered. 
The rule by which thes 


are estimated may be an 
arbitrary one; but an arbitrary rule may be more 
COnV' nient and I ss OncrTOUS th many other which can 
be adopted. | 

The point LO enard against 1s, the Imposition of ra | 
duty under the pretext of fixing a fee. In the case 
under consideration, having due regard to that lati- 
tude of discretion which the legislature ts entitled to 
exercise in the selection of the means for attaining a 
constitutional object, we cannot say that the charge 
imposed is excessive, or that it amounts to an infringe- 
ment of the constitutional provision referred to. We 
cannot say that it is a tax or duty instead of what it 
purports to be, a fee or charge, for the employment 
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of the instrumentality which the circumstances of the 
case render necessary for that protection of the Gov- 
ernment. 

In this case the circuit court found, among other facts 
(p. 9 and 10 of printed record), “that the export stamps 
can be furnished at one-tenth of 1 cent, or less, in quan- 
tities,” but did not find what was the actual expense attend- 
ing the providing and affixing the stamps used on plaint- 
iff’s tobacco. But if the evidence had shown that, in this 
particular case, the original cost of the stamps to the Gov- 
ernment was much less than the amount paid for them by 
the plaintiffs, we submit that it would not be entitled to 
much consideration. 

In the language of this court, as above quoted, “ the 
cost of the paper, ink, and printing formed but a small 
part of the expense of those arrangements which were 
necessary in order to give to the exporter the benefit of 
exemption from taxation, and at the same time to secure 
the necessary precautions against the perpetration of 
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fraud It will not be denied that Congress has power 
to tax tobacco manufactured and consumed in the United 
States. Asan incident of this power of taxation, has it 
not also the power to establish such rules and regulations 
as may be hecessary LO pre vent frauds by concealing to- 
bacco SO as to ESCA PC taxation 4 The policy of such legis- 
lation is a matter of legislative discretion, and not of ju- 
dicial cognizance. In the case of MeCullough vs. The 
State of Maryland, Chief-Justice Marshall, speaking for 
the court, said: 

The Government, which has a right to do an act, 
and has imposed on it the duty of performing that 


act, must, according to the dictates of reason, be al- 
lowed to select the means: and those who contend 
that it may not select any proper means, that one 
particular mode of etlecting the object Is excepted, 
take upon themselves the burden of establishing that 
exception. 
And again: 
™ The Constitution of the United States has not 
left the right to (Cloner Ss to ¢ mploy the Hecessa4ry 
means for the execution of the powers conferred on 
the Government to general reasoning. ‘Toits enumer- 
ation of powers is added that of making all laws 
which shall be necessary and proper for carrying 
into execution the forevoing pow rs. and all othe r 
powers vested by this Constitution in the Government 
of the United State Ss. or any Ly parti nt thereot. 


[It is true that the charge for the stamps, fixed by sec- 


tion itoft the uct of duly at! ISOS, Wiis reduced ct lt) 
cents for each package by section 31 of the act of June 
6, 1872. and entirely abolished bv the act of August 8, 


L882. but that fact cannot matertaily attect the question 


how und r consideration. Phe money tor thie ‘ecovery 
of which this suit has ber 1} bro ivhnt Was paid trom | Relite 


to 1872. inclusive, under the act of Julv 20. 1868. Con- 


gress may have considered certain measures for the pre- 
vention ol frauds on the re bil to bv Hnecessiairyv and 

. 7 | | 5 “7 ) Bellis. "7 ' or " ‘ " : i ‘ed 
propel On FULLY 2h, Ss. which rere Hot so consiaeret 


on the Sth of Auecust, 1882. At anv rate, this court has 
unanimously decided that th t of July 20. 1868. now 


drawn in question, so far as it relates to tobacco intended 


tor « x portation, Is notin connict vith that claus OT the 
c itutior hiel les rt no ft: ’ duty hell 
onstitution Wicd }) Vidcit no tax ol (2tiLY Sibahil 
> : ’ + oe 
be laid on articles exported fron stat 
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in Which the question has arisen. There is no decision in I linois, 
either before or after that case, holding a different theory of the 
Constitution and laws. There has been no change: there is an 
roken line of uniformity; and this fact is especially recognized 
by the Federal and State Supreme Court. The Supreme 
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C. The act of February 28, 1867, is unconstitutional 
and void, because it attempted to create a debt 
for the plaintiff in error, without the assent of 
the corporate authority of the town. 
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UNITED STA’ 


UPREMECOURT 


OCTOBER TERM, A. D., 1885. 
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TOWN OF MEDDLETOWN; Plaintiff in Error, 


JOHN M. QUACKENBUSH, Defendant in Error. 


Brier AND ARGUMENT For DerENDANT IN ERROR. 


: , T. C. MATHER, 


ATTORNEY FOR DEFENDANT IN ERROR 


STATEMENT OF THE CASE. 


} 


The subject matter of this action are overdue bonds of the town. 


ship of Middletown. Champa (rT) Ce... Illinois. 


Their recitals show the authority under which, and the purpose 


for which, they were Issue d. ind are as follows 


“This bond is issued under, :md by virtue of a law of the State 
of Illinois, entitled ‘An act ty'amend the articles of Association of 
the Danville, Urbana, Bloomington & Pekin Railroad Company, 
and to extend its powers and confer a charter upon the same.’ 
Approved February 28th, 1867, and in accordance with the vote of 
the electors of said township at the special election held July Ziat, 
1866, in accordance with said act. And the faith of the township 
of Middletown is hereby pledged for the payment of the said 
principal sum and interest aforesaid.” 


The bonds were issued and bear date October Ist, 1867, and any 
irregularities in their issue, or in the special election authorizing 
their issue, is sought to be cured and rati fic d by a certain provision 
contained in the aforementioned act of the General Assembly of 
Illinois, viz: § 13, which reads as follows: 


See 16 Wall. pp. 645-6. 


Consequently, the question involved herein is the same that has 
been considered heretofore by this Court in quite anumber of suits, 
and is yet not conclusively settled, viz. Whether it was competent 
for the General Assembly of Illinois, in view of § 5, Art. 9 of the 
State Constitution of 1848, to enact currative legislation, such as 
is contained in §$ 13 of the Act of February 28th, 1867, last above 


quoted, 
BRIEF AND ARGUMENT. 


In the case of S/. J Eph if rnshi) Vv. Roge rs, 10 Wall. 644, de- 


cided by this Court in December, A. D., 1872, bonds of this same 


class, issued under the same Act. and prec sely like them in legal 
status, were involved and held to be binding upon St. Joseph town- 
ship. ‘The Court then disposing of this since much mooted ques- 
tion, by saying, “that argument to show that defective subscriptions 


'? 


of the kind may in all cases he ratified, when the Legislature could 


have originally conferred the power, is certainly unnecessary, as 
the question is authoritatively settled, by the decisions of the Sa- 


preme Court of the State, and of this Court, in repeated instances.” 


f? Since then the CAsSe of Fel mw , vi - Mar 4 came before this Court 
at its October term, 1875, involving the same question, and was 


decided differently from the St. Joseph case by a divided Court. 


ie Subsequently to this again, the same question involved in quite 
a number of suits came before his honor Justice Harlan and 
Judge Treat holding the Circuit Court, Southern District of Illi- 
nois, and the St. Joseph v. Fogers decision was adhered to, and 
judgments sustaining the validity of several different issues of 
bonds issued under the same ratifying act of the Legislature, and 
in aid of this same railroad, were rendered, from which writs of 
error or certificates of division, were taken to the October term of 
this Court, 1883, in the cases of 
, ) Township of St. J seph 
\ No. 913. 
John M. Quackenbush 
Toonshin of Urbana 

\ | No. 909. 
Matthew M. Bol 


7 wenship of / }, Si, 
\ No. 911. 
Kral National i} / rh fay Danville 


Abn. i ee ee — 


- 


Township of Urbana 
V. No. 910. 
Aetna Lift Tran snrce €n 


City of (Quincy a 


| v. No, 1043. 
i ( ” fe . | eurri re ¢ , 


where all these judgments were affirmed by a divided court, and 


have since been collected. 


* 


\ Marcy, 8: 


1) 4 
~ Tis | 
So tha 
’ , 
Op I i 
? 
? 
: ” 
the decis 
ki 
depart } 


Tid) 2 Sil : 
te ri¢ ‘ii 


Lion 


naw | 


’ 
;¢ 


ord bce 


urs 


; © 
. 
Lois 
’ 
J 
] “ 
nAL ¢ 
il a 
’ , 
nad 
SiOTIS 
nas 


Ol opinion 


with 1 


in these 


_~ 


still 


this Court In 


; sal 7 
ne dire Cl ruling ot 


i. j 


cordance with the practical effect | 


in the cases submitted at the 


url 


he divided opinion of this Court 


v. Warcy become now the law of 


he opinion in Eimwood 


LO vind iLe the decisions of the 
Live ‘ ses, or Ay] rove Lne reasoning 


lf the 
it. some of my brethren who agree to 
n. , * ‘There 


PSTCTIS 


quest ions before lls had 


‘rent view of then 

i Op Mion iti Illino S On} the control- 
on the contrary settled uniformity 
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ity upon this controlling question in 
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na settled uniformity in the IIli- 
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upon this controlling question prior 


what produces the whole con- 


~ , 
in Lnese cases, 


1 nding sults whether 


maining issues ol bonds remaining unpaid, 


The Elmwood decision containes the doctrine, that where the 
State Supreme Court has taken different views of its constitu- 
tional provisions or laws at different times, there this Court will 
follow the first and ignore the latter, so that rights acquired ander 
the former decisions may not be lost under a change in the 


opinion of the Court. 


2 Otto. p. YALE Fi 


Now supposing it to be made to appear that there has been no 
settled uniformity in the decisions of the Illinois Supreme Court 
upon this (yuu stion, then. ac ording to the Emwood decision itself, 
later State Court decisions and fol- 


this court will disregard the 


iow those w hii hy aetod j As Live law when the bends were issued. 


As we have said, these Middletown bonds were issued October 


1, 1867, 


It is conceded on all sides of the argument that long after that 
date, and commencing in 1871, the Illinois Supreme Court has 
been holding that under the provision of the Illinois Constitution 
referred to, it was not competent forthe Illinois Legislature to 
clothe the Supervisor and Town Clerk of a township with power 
to incur a town obligation to aid a railroad with its bonds without 
a vote of the electors under a law in existence at the time, author- 
izing the vote. 


That to do so would be to force a debt upon its 


people without their consent. 


But the material inquiry is not what that Court has held since 
these bonds issued nor how often they have since so held, but, 
what had that Court held or intimated in this direction before, 
and up to, their issue; bec use, if they held one way before, and 


another way since, their issue the rule in the Elmwood case 


+ 


' 


authorizes the ignoring of the later decisions so as to save rights 


acquired bef e opinion of the Court. 


| pon this 


ry, numerous arguments have already 


H ¥ 


been submitted. supported by authority, and it may hardly be 


justifiable to go over the vround again in detail without being 


irksome to the Court. Suffice it in this case to merely refer again 


, to the leading points and authorities in our behalf, 


We insist that the doctrine of the Illinois Supreme Court was 
radically different before, and up to, the date of issue of these 
bonds, as to the legislative power under the Constitution of 1848, 
to ratify or cure the void acts of municipalities incurring debts to 
be paid by taxation, from what its doctrine has since been. 
In Cowgill v. Long, 15 Ills., 202, a school tax voted contrary to 
the law by the electors of a school district was held by the Court 
to be void, and yet the subject of legislative ratification without - 


being obnoxious to Section 5, Article LX, of the Constitution, 
(decided in 1853). 

The same limitation in Section 5 of Article IX, against the 
legislature conferring power to tax on other than corporate authori- 
lies to a school district that does to a township. 

The electors of a school district are /ts corporate authorities, 
8O they are ot a township (by the recent decisions of our Supreme 


Court). 97 Ill. 211, Zowi of Windsor v. fLlallett. 


If. then, this provision f the Constitution 1s not violated by the 


legislature ratifying the absolute void act ot the electors of a 


school district, and its doing so is not forcing a debt on them 


without their consent otherwise manifested than by this empty 


vote, why is it more violative of this provision, or more the forcing 


of a debt on a ts whnship by the legistature ratifying the void elec- 


tion of its electors? 


lad 
‘ 


In the precise principle involved, we can see no difference be- 


tween what the Illinois Supreme Court justified in this decision, in 


1853 as to school districts, and what that Court has since 1871 re- 


fused to justify as to tow nships. 


Both school districts and townships are expressly named in § 5 of 


Art. LX. And the same limitation necessarily applies to the Legis- 


lative dealing with both. 


Where is the possible difference in principle between Legisla- 


tive ratification of the void act of the electors of one, and that of 
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it the other? 
' 

‘ 

a If constitutional to ratify one in 1853, why not equally so to 
! ratify that of the other in LS6{ 


In heithsbhurg v. Frick, 34 Ill, 405, (decided in 1864), the 
Supreme Court held it competent for the Legislative to ratify the 
void subscription to railroad stock, made by a president and board 
oi trustees of a village, and without other consent of its people by 


vote or otherw ise. 


The Supreme Court has since attempted to distinguish that case 
from a township, on the ground that the trustees were elected 
directly by the people, for the purpose of imposing taxation, and 


therefore to ratify their roid subscription or tax was not forcing a 


debt on the people 


Why is it not less forcing a debt on the people to ratify the void 


on, 


act (or consent) of the electors themselves, than that of their mere 


. representatives? 
L, . } . 
; ; W hat the electors themselves ittempt to do, though it may be 
| without legal authority at the time, at least shows their consent to 


it, whereas a majority of them may have never voted for the repre- 


‘e 


sentatives, or contemplated in the remotest degree that they would 


ever attempt a subscription to railroad stock. 


If ratification is justifiable at all, why not ratify the void act of 
the principle rather than that of the agent? 

So that, when it comes to the real principle involved, there is no 
distinction between the case of a township where its e/ectors them- 
selves have voted consent to subscribe and issue bonds, and the act 
of village trustees doing it, except that it is more equitable to ratify 
what the electors themselves have given consent to than the acts of 


their agents, which m iy not have been in the contemplation of the 


_~ 


; 


If the electors of a township had never voted consent, and the 


legislative atte mpt was to authorize the supervisor and clerk with- 
, , . , :, — 
out such VOLE. to subscribe imnd] ISSUE Lie bonds. then the case might 
be diff ren 
Section 13 of the Act of keb. 28, 1867, only attempts to authorize 


the subscription and bonds where there has been a favorable vote 
of the elector tneretor, and iimits tne subscription ind honds lf) 


amount to the sum so voted 


uch ratification then as this section 13 conte mpiates is wot con- 
ferring the power of taxation on other than the corporate author- 
ities ot a LOWNSHIDp, because the « rporacte autnorities (the electors) 
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Legis! ature seeks to do by ~ io, IS LO TAaALily and legalize this irregu- 
lar consent, and vote. So that it sno ionger a constitutional ques- 
tion under $ 5 of Art. LA, but simply a question whether the Legis- 


lature CAN TALITV An cure an irreguiar exercise of poweron the part 
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This they can always do where it would have been competent to 
have conferred the power in the first instance; and who will quea- 
tion but that the legislature, under the provision in question, could 
have conferred power in advance upon the electors of the township 


to have burthened themselves with this debt by vote? Hence sub- 


sequent sanction is equivalent to original authority. 


Cooley's Con. L., 4th Ed., eh. 8. p. 278 (n. G3 
Ibia ch. 22, pp. 174—5. 

In re. E. R. Tuller, 79 IIl., 99. 

U. 8. Mfy Co. v. Gross, 93 Tll., 483. 


Cowgill We Lond, ld Ill., Z2U2. 


he ithshurg ¥,. Frick, 34 lil., 405. 


Attorneys representing the bonds in the different cases referred 
to have in their briefs heretofore filed, with labor and painstaking, 
collated the early Illinois decisions which show that prior to the 
issue of these bonds the doctrine of the court was that the legisla- 
ture had supreme control over townships and other municipalities 
named in Section 5 of Article IX. and might impose debts upon 
them without their consent. We borrow their citations and insert 
here 

Town of Freeport v. Board, 41 Ill., 495. 

Bush v. Shipman, 4 Scam 9 186. 

County of Richland vy. County of Lawrence, 12 See, 1. 
Trustees Vv. Tateen, 13 Ill., 28. 


Bradii Ji y . f TET . % | scam.. HRS. 


The cases relied upon by our opponents in 51 and 53 IIL, as hold- 
ing 4 different doctrine from Cowgill v. Long and Keithsburg v. 
Frick, were decided apt r these bonds issued, and in 1869, and hence 


do not involve the present question at all, for the authorities there, 


lie} F : a ay 7 : } } | iz : 7) 4) Live specinc rnle of 


« 
this Court} terated Be I iv ise that the former decisions 
if the State irt Ww by wed instead of the latter, so as to 
prevent a , n 1 pinion of the Court. 
‘) is Ss preme Court decl- “ 
7 —_ ‘ irmonyvy with their 
valid ind before the ippea ; ‘ 
nce | J . 4101 innounced that the act ¢ 
& 


7 5.5 
llad j rel | L| / : : (ilied ij pial ‘is soshae 


i} ea I / ee Va iy itl thie decisions of the ‘ 


| lay zs Supreme Court ro tne -¢ ynstitutionality and valid- | 
ify of suc nara Oy » | rative PCISIALION as 18 contained in . L3, 
of the Act of Fel , 1867, instead of the point deing authoritatively 
vorab \ the NStitut ALLL ind \ lidity } by decisions f 
fihe Suprem (‘ourt of the State in p ited instances” (as an 


T)} Pia ' : | | | i S/ ’ . fa ; llow is it that not | dis 


seph Vy 


The report of the #& gers case in 16 Wall., containing the in- 
structions of the Circuit Court excepted to, and appealed from, 
and the points and briefs reli On by counse!l pro al d Con, raised 
the identical points ot controve rsy now before the Court in these 
subsequent suits. The question of the conflict of this curative 
act of the Legis'ature with Lhe constitutional! provisions cited, 
under the then Illinois decisions, was fully raised, considered and 


adjudicated. 


16 Wall. pp. 654 to 663 both inclusive, and notes at bottom. 


: 


The case went off upon the solemn adjudication that such curTra- 


sd 


tive legistation in [linois, under its constitution of 1848, and its 
“repeated” Supreme Court adjudications thereon was competent, 
constitutional, and valid, and not a warning voice of the Court 
recistered against it. ‘Three years thereafter intervened with this 
high record before the COTMeTCiA world, In ILIDY monied iterests 
to invest in this large issue of !0 per cent. bonds to the Danville, 
Urbana, Bloomington & Pekin railroad, with the assurances they 
were doubly adjudged valid, both by the United States and the 


Illinois Supreme Courts. 


Then COMMCS the divided ODLMIOn of this Court if) klmorood VY. 
Marcy, wm 1875, and the still further divisions at the October 
term, i883. 

There is a legal principle sometimes acted upon by Courts that, 
where it is doubtful whether the corporation has power to issue 
bonds, yet if the municipal authorities haye constued their charter, 
as giving the power, and the bonds have been issued, and are in 
the hands of Lona fide purchasers for value, the Court will adopt 
the municipal constrnction. 
lin Sf strup V. Vadi f ity, | Wall. 297. 

Meye vy. € ify of VWuscatine, Id. 391. 
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Just ao iT the Pine (srove Case quoted from. It was a question 
whether the law of Michigan, under which the town sought to aid 
a railroad, was constitutional, and this Court quoted the law from 


Sedgwick as applicable. 


The record in this case discloses but one feature not in records 
of similar suits before this Court at its last term, viz: The attempt 
of the town to prove that an actual majority of the voters of the 
town did not participate in the special election. But this precise 
point was made and overruled in St. Joseph v. Rogers, upon a large 
array of authorities. 

16 Wall. p. 664. 
To the authorities there cited in the note, may be added the 


case of 


Melvin v. Lize nby, a2 Iil., 63. 


We can add nothing to the answer to this objection by the Court 
in the Rogers case (p. 664). The law and decisions mean, a major- 
ity of those voting at the special election, not a majority of the 


legal voters residing in the town at the election. 


The law presumes defendant in error to be a purchaser before 


due, for value, without notice. 


Bank of Metropolis v. New England Bank, i How. 239. 
Chambers County v. Clews, 21 Wall. 323. 


Curype pile > wy. Longan, 16 Wall. 973. 


Hlence the recitals in the bonds as to the vote, and compliance 
with the law, estop the town to gainsay their regularity, as this 
charter imposes the duty on the officers issuing the bonds to de. 
termine what their recitals declare. 


16 Wall. 665. 
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Supreme Court of the Cited States, 


OCTOBER TERM, 1885. No. 759. 


ALEXANDER Bruce ET AL. APPELLANTS. 


Tue MANCHESTER AND KEENE RAILROAD. 
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OCTOBER TERM, 1885. 


RECORD. 


DETROIT 


? i ] X86} 


Supreme ( court of the { Gui Sates, | 


Ex Parrr, CHARLES W. FONDA. 


JOHN F. EBY & CO BOOK AND JOB PRINTERS. 


m ov Pee ERI ah OR. ia: ROT AN aR enn aoMnR El ENR aR at. ‘i ee a Ce ee 


UNITED STATES OF AMERICA. 


IN THE SUPREME COURT 


Ex Parte: CHARLES W. FONDA 


PETITION, 
To the Honorable the Supre me Court of the United States 


rete ‘ . . .% ' + . , Py 
lhe petition 7) ( naries W. Fon ia. imate a resident or the 
village of Constantine, county of St. Joseph, and Stat 2 


. o4 » os 
Michigan, respectiully shows 


see P ryt ’ ; . 
first Phat on the LOth day of November, IS85, your 


it Jackson, Michigan, by the Cireuit Court of St. Joseph 


¥ ‘ . 
’ , . *. + e 
COunTV nm sald state, rel rie yo) “| | Liree Vears 
; ’ ] j 
; ; . 
bndd SIX MONTHS Trom and mn Miing ic dav aforesaid. as 
Will appear Trout a Copy ol said sentence hereto attached 
: a 
j : ‘ ‘ ies 
NY pial ene | ‘ s7) i ’ a teae : vee.8) 
| j 1 ; 
vyiielh said sentence Was based, Was Pp ired In sald coul 
’ 
, . + 
on tiie ist day () () Love! LSS. is VW Lpear LPoll a Cory 
' 1 1 , , " ’ ’ ' , ; ‘ 
ot the verdict of tne jury en bnere rendere nd 


aforesaid, by the court aforesaid, rthne commission or the 
: him | tal 
several offenses charged against lim in and by a certain 


information. iA Copy ot which Is nereto attacnied. 


vested CACIIU 


_ 


' 


(Orpus mas 
. / 
2 ‘ > * 
eourt. adpirecTes 
, I ™ 
‘? t)] Ne Vo! 
+ 
CTTAlNL Tlie ! 
- > 
a east ; ‘ pti’ 
it ihe if 


EDWIN F 
FRANK P. Gl 


AVI 


Cuas.H 


tnerein) are ec 


qaiction to tr 
a ‘ 


ior the erime 
, , 
mL AtiSt rif 
nh Inramous 
e COUNTS OF sale 
ieee hyy ' ‘r} 


he Constitution 


i 


SWITH 


COUTT IS tli Violation o 


sail 
7 
i>? 
, 
¢ 
~ 


, and the juris- 
i) Said crime is 
irts: the action of said State 


i Section ‘. Ports % and iwi ol 


‘11, 


i] “Sfofoers * Aiso of section 


ites oT the | nited States. and 


which provides a punishment 
ee Tril oOner “| inas COTS ieted., 
’ 


ind fourth 


i] presentment or indict- 


. ; 

Court may mauinre nia the 

tion and imprisonment. and 
rereci rroor ae ~ | i 


CHARLES W. FONDA, 


Petitione 


STATE OF MICHIGAN, } 
COUNTY OF JACKSON , 
| Ce this lith day of Mareh, 


Versonall bppeareqd mTorr Iti 
j : } } . ; ' a 
Iss6, Charles W. Fonda, who signed the foregoing petition, 
and ae Wie Ouchi Tha if i . a " rie same, ana knows the 
+ | H + | ‘ ’ ; “‘, 7") rue 
; i* cAttit Alt ‘ i ‘ 


Contents rhnere 1? tii Lil 
CHAS. H. SMITH, 


ack wri fou nly 


\ fi } Pub iv Mich 


P 
COPY OF COMPLAINT 
STATE OF MICHIGAN, } 
Sr. Josern County ¥ 
mpl [ S I mers N ational! Bank of 
( onstantine,. taken anc i di Ly rore Hie, Thomas Ilar 
on, | 1 justice of the peace in and for said 
county, at mv office in the village of Constantine in said 
( Bani ! rive rwWwentv-s¢ venth qdayv ot June, A, L), LSS), 
| irles W. Cond. being sworl Says hat he is the presi- 
ent of the Farmers’ National Bank of Constantine afore 
nicl that hve mithorized » make this complaint in 
| | nst Charles W. Fonda as here 


sated \) (| the sil (| (*h) iric’s Ww. ( ‘ond —si\Vs hat here 
| _ A. D. 1881, 


Lite] ’ 
to x WIT, O] the twenty-fift day f January 
Tris d Charl W. Fonda did steal tuke and carry away 
with) Feloniou ntent a large sum of me ney. to wit, the 
tile. niteel thousand dollars at Constantine in the 
county of St. Jos ph in the State of Michigan aforesaid, 
rhe SAL SUllL OL TOTH \ 30 stolen taken and earried awa by 
the said Charles WV. onda r Ing the mone ol the said 
, | (oT ('o} stantine. nia said PrheoTae’y 


ag eee rrr 


Wiis stolen, taken and carried away Dy the said ( harles W. 
onda without the consent and against the will of the. said 
l‘armers’ National! Bank of Constantine contrary to the 
statutes in such case made and provided, and against the 
peace and dignity of thie people Ol the State of Michigan. 
Wherefore, the said Farmers’ Nationa! Bank of ('onstan 
tine and the said Charles W. Cond pray that the said 
(‘harles W. Fonda rh \ iis pppoe hended and held for ANSwer 


t with imerelation tothe same 


~~ | heied 
this complaint and further dea 
as law and justice may require 


CHARLES W. COND 


Taken. subscribed and sworn to before me. 
the day and year first above written 
THoMAS HARRISON 


of uatice os ) eace 


KNDORSED: 


Pex pie. ere ve, 4 i \\ bo ida. Complaint. Filed 
; 
June Zi. 188d Thomas Har son, Justice of the Peace. 


COPY OF WARRANT. 


STATE OF MICHIGAN, } 


County or St. Josern ' 


To the sheriff or anv constable oj said COUNTY (7RI FT 
ING ° 

Whereas Charl - W. (‘ond ath this day made complaint 
im Ww riting and on oath to me, Thomas Harrison, one of the 
justices of the peace for and in said e unty, that heretofore, 
to wit, on the twenty-fifth day of January, A. D. 1881, at 
the township of ('onstanti ( i) the COUNTS aforesaid. one 
Charles W. Fonda, late of said county, did steal, take and 


carry away, with felonious intent, a large sum of money, to 


so STOLEN. iken md be 
Fonda, being the mon 
of Constantine, and s 
rreieqd vay ry thie sal 


f*c Time | nd AALS | 


nm k OF 4 onstantine 


such case made and 


Where : . ' I ' Yarmimawtic 


‘THOMAS HARRISON 


Michican aforesaid: 


ary] ied aw ay by 


aid monev was 


U (‘harles W. 
he will of the 
contrary tothe 


rrovided,. and 


; 
' 
i 


) oe 
qd dignity of the peopie of the state 


Ol eee 


STATE OF MICHIGAN 


CountTy OF Sr. JOSEPH. \ 


| hereby certify and return that bv virtue of the within 
wirrant fo me direeted. | have taken and arrested the 
within named (‘haries \\ Fonda. and now have him before 


Thomas Harrison, the justice within named, as lit) within 


' commanded to do: and I | ereb\ further certify and return 
that I have summoned * * to appear and testify, 

\ He ain within commanded to do. 

Dated this 28th day of June, A. D. 1885 


rHOMAS 8. BAILEY. 


( ynatahl 


K.NDORSED 
a Justice Court. People of the State of Michigan ve. 


COPY OF INFORMATION. 


STATE ¢ ye ‘I i HIGA N j lhe Circuit Court for th County or 
WN \/ Joseph: (if the July erm in the 
, COUNTY oF Sr. JOsEPH ' year A. D. 1886 


<a ; , : i 
David I,. \kev, prosecuting attorney im and for the 
’ | . ae ’ . | | ii P ! 
County OF At, Foseph foresaid, Tor and in behalf of the 
; , 
peopie of The Stat f Mic! yan, comes inte court in the 
; : 
7 ; ’ 7 
Julv term thereof, in the vear one thousand eight hundred 
eacl cobras bas _ x - ‘1 " + .. sracl pots P 
md elghtv-nhve, and oives the court here to understand al 
: be informed that Charles W. Fonda, late of the township 


of Constantine in the county aforesaid, heretofore, to wit, 
on the 25th dav of Jar irv. in the vear one thousand eight 
; : oro ' 

hundred and elglitv-one, at the township of ( onstantine in 


the eounnty of st Joseph iforesaid., being rnen and there 


kg rmers. 


National Bank of Con 


incorporated banking institution, 
under the laws Ol the United 
‘reation of national banking aSSsU 
oing business as such bank, fraudu 
‘udu Cntr and feloniousl\ Coll 
large sum of money, to wit, two 
value of two thousand dollars, 
to and in possession of said Far 
mstantine, Michigan, without the 
rs’ National Bank of Constantine, 
statute in such case made and 


peace ana dignity ot the people 


. } 
ing attorney, who prosecutes as 
sid eourt here to understand 
les \\ Fonda. late | the Lown 
eConunTV OF St. ose ue aforesaid, 
. ‘7% a ‘ 
1). ISS1. at the village of Con- 
rs said, beimy then and there | 
. * . ’ : } . + 
triers N irional Bank ol ( qT} 
‘orporated Dan KING MmsStitution, 
] f ’ .. } ' 
the laws of the United States 
Tnational banking associations, 
' ) . 
Mess AS SLICIL DhalTk,. fraudulently 
tly and felonionsiv converted to 


, ' , 
or monev. to wif. three thousand 


he value of three thousand six 
here belonging to and mn posses 


val bank i>] (‘onstantine, Mich: 


National 


7 } ‘ 
Bank al 


| 
| 
r 


Th sr f oun} hy 


And the said prosecuting attorney, who prosecutes as 
aforesaid, further vives the said court here to understand 
and be informed that Ch irles W. Fonda, late of the town- 
ship of Constantine in the eounty of St. Joseph aforesaid, 
on the the 25th day of J lnuary, | Me i ISS1, at the village 
of Constantine in the county aforesaid, being then and there 
a servant and clerk of the Farmers’ National Bank of Con- 
stantine, Michigan. ~ all incorporated banking institution. 
organized and existing under the laws of the United States 
proy iding ror the ereavtion of national banking associations,” 
and not being then and there an apprentice nor other person 
e of sixteen years, did, by virtue of lis said 


under the as 


y 
employment, then and there, and whilst he was a servant 
ina clerk is ator said. rece lve and take into lis possession 
certain money to a ore ainount, to the amount of two 
thousand dollars md of the value of [two thousand dollars 
of the property of the sald Farmers’ National Bank of 
(‘onstantine, Michiga de ind which said Money came to the 
possession of the said Charles W. Fonda by virtue of said 


, 
' Te 
i 


employment, and the sal money then and there fraudu- 
lently and feloniously did embezzle and convert to his own 
ise. without the consent ol the said Karmers’ National 
Bank of (‘onstantine, Michigan, his sald employer, and 
thie said (Charles W. Fonda then and there in manner and 
form aforesaid the said money, the property of the said 
Farmers’ National Bank of Constantine, Michigan. his said 
employer, from the said I irmers’ National Bank of Con- 
stantine, Michigan, feloniously did steal, take and carry 
away, against the form of the statute in such case made 
Th provided, and against the peace and dignity of the 


people of the State oft Michigan. 


And the said prosecuting attorney, Who proset utes as 
iforesaid. turther gives the said court here to understand 
, , , , . 
ind be informed that CC harte Ww. onda. late of the town 
, . 
ship of Constantine the county of St. Joseph aforesaid, 
, , , 1} . 
on thie roOurth IAV of] Decem er’. | 1) PSst), at the Villiage 
of Constantine in the county aforesaid being Then and there 
; ' ‘ . ’ > , ° ‘ 
, servant and Ciel Or tlie hay ner: Nat ine bank ot (on 
stan eC. \i (* Pati. l neorporuted ankKkInNe@ mstitution 
OPrerati Cd alld eX hing nnder the jaws Of thre [ nited States 
providing To ne creation Of national banking associations, 
: 
and not belnyv then and there al ipprentice nor other per 
' ligt by irtne f hi 
30n under the ave of sixteen vears, did. Dv virtue oO 11s 
} | ] . 
sald CIIOVInent, cLnen and there nd Whlist he Was 4 Sel 
' ; ; ’ , } ie 5 
Vaht and Cierk as aforesaid, receive and take into Nis posses 
s10n certain money to a large amount, to the amount of one 
} } j ; ; : 
rnousanGd dolla ind of the value of one thousand dollars, 
, . ’ > ‘ . 
OT thi property of the sala irmers N itiona Bank Ol (on- 
scan rie Mic Lrat) nd wthic Sill money (ATT to the 
DOSSCSSION OT Clie said ( Miries W. Fonda vy virtue ot said 
’ : , 7 ° 
empioyment, and the said money then and there fraudu 
; 
" ’ . | | ; | . > . 
lentiv and feloniousiv did embezzie and convert to his own 
_ ; , . > :, 
use, WiItThOUT the consent o fhe said Fearn ~ Na honda Bank 
. . | ’ j | aid 
>] ( mstant li¢ Viel ral ~ siiti ClUPIOVE ! nd rhe salt 
Charles W. Fonda then and there in manner and form 
atoresaid, the said money, | mperty OF thie ald I: irmers 
) } ‘ ' ail } " 
Nat Thal Bank ft Const Mis bigan, TeCionlousiy clit 
' : , 
steal, taks ind carry away. 0 ist the Torm of the statute 


¥ 


peace and 


i] 


ship of Constantine in the county of St. Joseph aforesaid, 
heretofore. to wit. on the 2th day of January, A. 1). ISssl. 
at the township of Constantine in the county of St. Joseph 
aforesaid, a large sum of money, the sum of two thousand 
dollars. Ol the value of two thousand dollars, ot the goods, 
chattels and property of the Farmers’ National Bank of 
Constantine, Michigan, “an incorporated banking instita 


* 


tion, organized and existing under the laws of the United 


— oe 


States providing for the creation of national banking asso- 
ciations.”’ there being found, then and there feloniously did 
steal, take and Carry away, against the form of the statute 
in such ease made and provided, and against the peace and 


; is — . =o 
dignity ot the peopie ot the State ot Michigan. 


Niarth Cound} : 

And the said prosecuting attorney, who prosecutes Ais 
aforesaid. further gives the said court here to understand 
and be informe d th, it ( aries W. Fonda, late ot the township 
Ol (‘onstantine in thie COUNLTV OF St. Joseph aforesaid. here 
tofore, to wit. on the ISth day of June. A. D. ISS], at the 
» of Constantin n the county of St. Joseph afore 
said, a large sum of money, the sum of three thousand six 
hundred dollars, of the value of three thousand six hundred 
dollars. of the Poods, ittels and property of the karmers’ 
National Bank of Constantine, Michigan, ~ an incorporated 
anking institution organized and existing under the laws 
of the lL nited States provid ny for the creation ol national 
banking associations, 1 ere being found, then and there 


feloniousiy did steal, take and carry away, against the form 


Or the statute in such Case made and proy ided, and against 
y . } : . 1 . 
the peace and dignity t the people oT the State ol Mielii 
real) 
\, nth ) f 

And the said pros iting attorney, Who prosecutes as 

4 ‘ : 

iforesaid, further gives the said court here to understand 


. . .% ee : ’ 
informed that ¢ irles W. Fonda, late of the town 


~) 
. ’ ; “> ‘ 
not Constantine in the county of s&s J seph atoresaliad, 
e 1 
4 “. i. ; : se® 7 ; ; . 5 \ | 
ieretotore, to Wit, on tit at (lil } Decem mr. ) 
' ‘ ‘ i e 
' 
’ > ; ; > 
ISS0O. at the township of Constat lie I C COUTT or ss 
. 
; : ; .4 
* . ‘ 7 ; | 
Sosep Lior’ ii¢i. L ire itii @) Piane ys if >] iT rec 
’ ; | i ' ; 
’ r ' £ 
i pricirs | (LO LLAT i>] ‘ ii] i) li feq? i rec] Steere 
j i 
Ol the woods rial ue 


t in incorporated DankKIin 
’ . . am ‘ i 
itut | and r under the taws of t 
nmstitution orval (<j iii CAISLING ier tile il > ) 
’ . } ' 
: . , . " ; : 
| nited States providing for the creation of hational bank 
‘ ’ ** | } ’ , , ‘ i } , ; t | P*s> fe] : 
ividcr PasC PCT LILL TORT IS, rere De] i\? round, rhaen al scl er Perio 
Lit.) & did stTeul, lie ma Carry Wav. acvainst thr rorm of Cie 
: , ; : 
statute in such case made and pro. lca ad, al 7 wrainst the jr ice 
: , 
md ciigniftyv of the people of the sfate of \/ eniean, 
+ ' I 
7 j r 
hoahth e*¢ fi é ‘ 
? ; ° . 
Lnd the said prosecuting attorney, who prosecites iis 


ta thie Sill eourt ere to understand and 


be informed that Charles W. Fonda. late of the township 


7 { nStanrcinie | | (? { Wry of ssf. Joseph aforesaid. 
heretofore. to wit. on the tifth dav of Julv. A. D. 1881. 
iT the rOWNS » «) ( onst PPLE Teve in) the Country ot St. Joseph 
iforesaid, a larg in ol ney, the sum of one thousand 
dollars. of the value of one thousand dollars, of the goods, 
° r ~ | > | 
ehatt ind property of th Farmers’ National Bank of 
(‘onstantine. Michigan. incorporated banking institu 
i 

ale orvanized ind e@Xisting u i@] ant Miwa oO the [ nited 
States providing for the creation of national banking asso- 
elations, there being fonnd. then and there feloniously did 
| e 2 Carry away. iwalnst the form of the statute 

StiCti Cau ra tite pros 7 5 ind ivallist the peace and 
lignity of th pple f the State of Michigan 

\  meneend 

And the said prosecuting attorney, who prosecutes as 
iforesaid, further gives the said eourt here to understand 
- ’ 


the town 


13 


ship of Constantine in the county of St. Joseph aforesaid, 
heretofore. to wit. on the 28th day oft August, A. D. LSS), 
at the township of Constantine in the county of St. Joseph 
aforesaid, a large sum of money, the sun of fifteen hundred 


dollars. of the value of fifteen hundred dollars. of the 
goods, chattels and property of the Farmers’ National Bank 
of Constantine, Michigat “an incorporated banking insti- 
tution organized and existing under the laws of the United 
States providing for the creation of national banking asso- 


clations, — there being found. then and there feloniousiv did 


* 


steal, take and carry away, against the form of the statute 
in such Cust nade and provided, and against the peace 
and dignity of the Peco] le of the State of Michigan. 

DAVID L. AKEY, 


Prosecuti Attorney for the Cou nty of St Jose ph 


STATE OF MICHIGAN, } 
CouNTY OF ST. JOSEPH 


; , , “d ; 

David L. Akey being duly sworn deposeth and savs, that 

he knows tiie contents af the above Intormation and he verily 
to be true as therein set forth. 


believes the Sialili@ LO t 


DAVID L. AKEY 


Sworn and subscribed before me, a! 
Centreville. Mich . this 2l1st day 
of July, A. D. 1885 

Cuas. A. STURGES, 


Charies W. Cond. William B. Pierson. John G. Shurtz. 


J. Hlogarth. (‘has. i] barry. Jr.. John I. Shipman 


K.NDORSED 

In the Cireuit Court for the county of St. Joseph. The 
People ot the State Oy} Michigan ee. (‘harles W. Fonda. 
Information for Embezzlement, ete. Filed this 21st day of 
Juiv. A. D. 1885: OF the July Term, Chas. A. Sturges, 


Clerk. David L. Akey, Prosecuting Attorney. 


COPY OF VERDICT. 


(Jetober Term. Sixth dav. October 31st. A. D 


Regular session of the Cirenit Court for the county of St. 


Joseph and state of} Mi higan, continued and held at the 


(‘ourt House in the village of Centrevil 
Saturday the 31st day of October, A. D. 1885. 
Present, Hon. Russel R. Pealer, Cirenit Judge. 


onrt Was opened iO) MIisSITiC@ss IT) due POM. 


THE PEOPLE OF THE STATE OF 
MICHIGAN 
va 


CHARLES W. FONDA, 


Larceny 


Respondent 


tlle. in said county on 


In this cause the respondent Charles W. Fonda being 


present in open court, the jury heretofore empaneled and 
sworn herein sat together and ieard the arguments of 
1 ¢] C 4] +. retired fr SS —* 
sel and the charge of the court, retired Trom the bar the 
- i ae aes ? . 1] 5 ore j 
(if re cnarve oO} ( vrs ir Buell, Atl othee ot The 
i ()] DUrPpOse, to consider of their verde 
e given, and atter being avsent for a time return 
‘ ; ‘ } ’ 
and Sav. upon tne oath. that the find ti] 


harles W. Fonda guilty in manner and form as the 


’ 
, 


J 


’ 


_ : 
ition i This cause Cchureved. \\ nereupon if 1 ordered 


} -_ ° . 1 : 
rhe Court now ere that the said respondent ne remanded to 
he Common Jail of the county of St Joseph ro awaltl 
ence and jmdoment ot f eourt 


RUSSEL R. PEALER, 


ne Third and Tourth counts in ther titor 


Circuit Judge 


i 


ae 


oh pe 8 


lo 


COPY OF SENTENCE. 


(ctober Term. Fourteenth dav. November 10th, A. D. 
i885: Regular session of the Circuit Court for the county 
of St. Joseph and State of Michigan. coutinued and held at 
the Court HTlouse in the village of Centreville in said 
county on Tuesday the LOth day of Novem) r. A. |). LSSD. 

Present. Hon. Russel R. Pealer. Cirenit Judge 

(‘ourt was opened for business in due form. 

THE PEOPLE OF THE STATE OF | 

MICHIGAN 


V~ Larce ny 


CHARLES W. FONDA 


, °° +7 + ’ ® | : 
In this cause Charles W. Fonda the respondent having 


heen bv the verdiet of the 1urv dulv eceonvieted of the erime 


. . } , . 

of statutory larceny, as appears bv the record thereof, and 

} : } ‘ | , ;, ‘ ' ' 

having veen, on motion the prosecuting attorney of 

hen! : » a Lm § , 

the county, duly arraivne: tne Dar Ih Open court, and 

? ° ’ | | . , 7 > | 

having then been asked by the court whether he had any 

thine tO sav Wits ALLE Ratti [ should not be pronounced 
- * } | | o 

acvrairnst Him, and allec@itigv Oo reason to the contrary: Lhere- 


fore it is ordered and adjudged by the said court now here 
that the said Charli ~ W Fonda De contined in the State 
Pri lanl . on thie Réiata fnew the mested af ¢huen wae 
risor AT -AuUCKSON 11 ~ ite Tor Tlie pe riod ol tiree vears 
and six months from and ineluding thus day. 
RUSSEL R. PEALER., 
Circurt Judge. 


i 


COPY OF COMMITMENT AND RETURN. 
STATE OF MICHIGAN j 
County or St. Josernr } 


In rne name or thie Peopl of the State ol Michigan. 
lo the Sheriff of St. Joseph County, GEEETING 


1] ey Is. ( iin {*- Ww. ke ones nus lately. in the Cirenit 


:, : ; 

( ourt for the county of Sf. Joseph. peen aus eonvicted ca 
i i ‘ 

| : ‘ ; Hort . i ‘ ' i a4 " ‘| — : ‘ 

rie erie i) SATUTOryv IMareenyvy Alt SCTILCHCeE* Lnerertlol rd) 


mnprisonment inthe state Prison il Jackson. for the period 


ii i 
4 ’ : i; a ° | - | j 
of three and one-half vears from and Incinuding the aay ol 
- 1] wll 
His said sentence is more Tuli appears OV a certined 
‘ : ‘ 

} j > ' y . ‘ 
abstract trom tii ninutes of Sald court of sueh conviction 

} ! ‘ . } ; .. 
nad sentence nerey gelivered to Vou and accompanying 
a | ’ ’ } 
this Warrant. vou re, Thererore, commanded fo cause the 


Witness, the Hon. Russel R. Pealer, Circuit 
Judge, at the Court House in the village 
of (entre ville, this eleventh day of 
SEA! November, in the year of our Lord one 
thousand eight hundred and eighty five 
CHARLES A. STURGES, 


{ lerk j eid Cirenuit {our 


STATE OF MICHIGAN, } 


C‘oUNTY OF WI JOSEPH ' 


hereby certit ind return, that on the sixteenth da i>] 
of November. 1885. 1 did cause Charles W. Fonda, within 
l} med, to be removed rom the all of said county to the 
“State Prison at .| ikson. us in within commanded. 


Dated November 18, 1885 
CARLOS E. DEXTER. 


Nhs 7 rt? 
+ 


é 


he celved the within Phiitiic | | iries WW. an (Til rites Dee 
custody in this prison. 


Dated November 16th. 1885 


ENDORSED: 

In the ¢ ireuit Court for the eounty of St. Joss ph. The 
People vs. Charles W. Fonda Warrant for removal of 
prisoner to State Prison. Filed this 18th dav of Novem 


ber. | SAL. 


CHARLES A. STURGES 


(‘V4 ‘ 

STATE OF MICHIGAN, ) 
COUNTY OF St. JoOsEPrn } 

|, Charles A. Sturges, Clerk of the e unty of St Joseph 
and of the Cireuit Court thereof. do hereby certify that 
the Ssallit’ Is acourt oF ree mavinie ac erk idi SCAl, ana 
that the above and for roing is a trne and correct fl script 
oO} the origina! complall [. Wa nt. mnrormation, verdict of the 
jury, sentence and the warrant for removal now of record 
or remaining in nh othies mn a certain cause wherein the 


People of the State of Micl nh is plaintiff and Charles W. 


Fonda Is respondent, and the WV e of sueh original com 
plaint, warrant niorinat r sentence al varrant 
for removal, and that | | this transeript with 
. 7 original Con it | ‘ er 
renee al Warrant Tol 
f t | hat hereut Om set my 
Val ind affixed the seal of said Circuit 
“RA! { ' ( entrevilie Mich iis wenty 
fifth day of February, A. DD. 1886 


CHAS A. STURGES 


COPY OF COMMITMENT AND RETURN. 


STATE OF MICHIGAN, ; 
CCOUNTY OF SI JOSEPH } 


In the name of the People of the State ot Michig i}. 


itv of St. Joseph, been duly convicted of 


( ourt the « nt 
the ermine o tfeaftuforyv iareen\ ind sentenced therefor to 
ry)! mment inthe State Prison Jackson, for the period 
of three-and one-half years from and including the day of 
his d sentence as more fully appears by a certified 
ibstract Trom the minuces o1 said court of such conviction 

d sentence herewith delivered to you and aecompanying 
this warrant: vou are, therefore, commanded to cause the 
iid] ‘ rare . \V. Fonda, without ne lless delay, to be 
x oOved Tro thie hi 7) thie said COUNTY ot St. Joseph to 
Trig ssfoate . =i dT [ Ar KSOTI 


Witness, the Hon. Russel R. Pealer, Circuit 
Judge, at the Court House in the Village 
of Centreville, this eleventh day of 
November in the year of our Lord one 
housand eight hundred and eighty five 

CHARLES A. STURGES, 


f erk of said (ireuit (our 


STATE OF MICHIGAN, j 

CouNTY OF Sv. JOSEPH 
| herelyy rviry nd returh. that on the sixteenth day .2 

irles W. Fonda, within 

from the jail of said county to the 
is lam within commanded. 


CARLOS E. DEXTER 


Nhe oan 


STATE Prison at JACKSON. 
Received the within Phil ned ( harles W. Fonda Into mi 
custody in this prison. 


Dated November 16th. 1885 
ll. F. HATCH 


ENDORSED: 
In the (‘ireuit (‘ourt tor the eounty of Sf. Joseph. The 
Charles W. Fonda. Warrant for removal of 


People eA. 
lav of Novem 


J 


prisoner to State Prison. Filed this 1 


} 


ver, PSS. 


CHARLES A. STURGES. 
Clerk 


STATE OF MICHIGAN, ) 
COUNTY OF St. JOSEPH } 


[| Charles A. Sturges, Clerk of thi county of St. Joseph 


and of the Cireuit Court there f. do nerebyv certify that 
thie Siillie sa court of re i Virig? at Cll | iit] SCAl, and 
that the above and rorevoing i true ind correct Transeript 
of the original complaint, w mnt. informat -) erdicet of the 
jury, sentence nd tha Vil r tor ren oval KOow aot res ra 
or remaining in 1) OTe 1 certain cause wherein the 


People ot the State of 


: ' ‘ j : 
Fonda is responaent, allie Wi S ste rigritiat Com 
: 
planet, warrant, rmtorimn vv ier. sSerreree mit warrant 
ror remova ind that | pared this transel pt wit] 
] > o > 
s“iiiti Orieriyy ‘ »} Perayl*t 7 } erative «*T) 
tenee and warrant for r 
wihereot. | have hereunto set my 
ind and affixed the seal of said Circuit 
SEA! (‘entreville. Mich.. this twenty 
fifth day of February. A. |). 1886 


CHAS A. STURGES 


AMERICA, 


UNITED STATES OF 


IN THE SUPREME COURT 


Kx Parre. CLIARLES W. FONDA 


Brief of Edwin F. Conely and Frank P. Guise, 


in favor of Petitioners. 


UNITED s PAT) 


> OF AMERICA. 


| IN THE SUPREME Cop 


4h 
\ 


. 


ARLES W. FO NDA 


BRIEF For PETITIONER. 


-_ oe MploOvyed »\ air I. 
j , 
bill ‘oT ( ' ; rane ie Michign, 
banking 


HSoSOM' lat; 
cof 


it'st 


iCoT? gap 
j 


, a I] Or porated 


od Cbd ratilioe tae r the laws 

the United States. pr ary = FOr thy INCOrporation of 
sue); Institutions. Was ACCISEG ¢f f WOCZZ ine Certain Of the 
hinds of the bank. whiel, Cul 


eb 


tiie ie te a 
pevcuiageanal . So ae - 


ballhR, 


lle was put upon trial upon all of these counts, but was 


’ — 
round GULIEY ONLY OF The 


arves contained in the 3d and 


ith. Lle therefore stands legally aequitted of all the other 


Chnarves 
i] 
. 2 
i ' ° | ’ 
liad the State cow urisdiction to trv and punish the 


‘ | | ‘ 
wftitioner for the offense (for 16 1s really out one offense ) 


| ; il , 
charged in the 3d and 4th counts of the information 


reese ; + , . , 
Phe chara 1 these counts is laid undera ereneral stutiute 
= 4 ; . \ ’ ; ] Y . 
(91 Miechivan. MmiOprtedqd i] ‘) ra) rhe Nationa Banking Act. 
ind creating an offense not p inishable by the common lav 
. 


> Howell's Statutes. Sec. 9151 


,* ° 
‘> ; , . H ’ , ° 
' any omee!l ment, Clerk OYr Servant oF any mcorporated 


eoOompany, or OF anv GITV, TOWnSIID, mcorporated town ol 
| ’ ‘ ; ; 
Villiage, school distriet, or other publie 0) municipal CO) 
a 
poration, or if any clerk, agent, or servant of any private 


pre rsons, or Of a Coparthnersiitp, except apprentices and other 


} ;7 ’ ! 
Dersaorns under the we of Sixter years, shall embezzie of 
| 7 | ly] + | ? >) sf * . : . } i] 
rrauduientiyvy dispose of or convert to his own use, or shall | 
: : 
ia8 , wetm epith, tmtoaetd { | l 4 | 
iKe or secrete, WII itent to embezzie and to convert to 
> +1 +} ‘ S Bas : | . ‘ . F 
his own tse, without the Consent of his einpiover or inaster, j 


come to his possession, or shall be under 


—~ 
7 
me 
~ 
* 
— 
~ 
os 
Ya 
— 


} . : ‘ i ° * I 1] 
anv money or other property of another, Which shail have | 


omer tot ive CoMMnptted thr CPrilhne O} lareens « 
Ty : sa ‘ "—.; +i, ‘ > = > heat j , : ] . he : ’ 
I Ss Apparene tilab UlIs sStLaLute nas NO special application 
‘ ' i 
‘ - | j . : : - x. : ’ 
(> Hational banks, and It Was, 1n tact, adopted prio! and 
Withont reference to anv such svstem. 


cl and 4th eounts of the informa 


5 
: 
: 
4 
. 
* 


Re IGE AR A a Pace? ion. 


tion. clearly constitut 


provisions of 


which reads as follows 
~ Every president, 
of any association, wi! 
inisapplies any of thi 
ation, or who, without 


or puts in clreulatior 


who. without such) uit! 


tificate of deposit, aru 
makes any acceptance 
f xchange, mortgage, 
Praise entr in Th \ by 
with intent. in eithe 
tion or cath obrner Com 
individual person, or to 
oranyvy agent appomnt 
association : and every 
abets ally officer, clerk 
a 
ii 


tion. shia be deemed 


, ° ° H 
ie linprisoned not less 


lt is charged timeeit 


Michigan, an ineorpor 
and existing under the 


for the creation OT Nath 


and there. and whilst 


said. receive and rake 


Of the property of Che 


wever, a case falling within the 


Kev. Stat. U. S.. Sec. 5209. 


| | 
rector, cashier, teller, clerk or agent 


embezzles, abstracts or willfully 
mie ~ funds or eredits of the associ- 
wuthority from the directors, issues 
the notes of the association. or 

rity . ISSUCS OF puts forth ath ccr 
Ath order {>} bill of exchange, 


assigns any note, bond, draft, bill of 


" ’ 
idgement. or deeree: or who makes an\ 


rey mrt ol statement of the association. 
efraud the associa 
iT vy. bods prevedt ( a] corporate, Or ali 
decel\ eany otheer of the association. 
urs of any such 

ho, with Itke intent, aids or 
rertl itl anh VIOMATION ot this to oe 
tv of a misdemeanor, and shall 


' 
? 


Timid Veours Td more than ten. 


e counts “that Charles W. Fonda, 


~ete.. being then ind there a servant 


, : . , , 
\ ional Bank ( { onstantine, 


ited banking institution, ore@anized 


a . a 


, es . ae 
ws of the United States providing 


‘ ? : : 
1h MIA TIY \ S8OCIATIONIIS, 


i of his sald crnipioviment, ried 


vas au servant and clerk as ator 
; S possess On Cervtann mone ‘ , CbL.. 
—ihll ‘arimers N ition i} Bank, ina 
roo THe POSSESS | Jima the > nid ( ‘harles 


satiti 


the 


Soo Few oe a 


oney then and there fraudulently and feloniouslv did 


2 . : ; ’ ri 

é mezzie and eonvert to his own use without the consent o} 
‘ 4 ' ? \ T | ? — 7? i ‘ rae 
( Shit) ariiers Bettie piiTiin. etc.. Ctl... CC. 

lhe pleadey mn] endeavor to bring thie petitioner witli 


i tne reach Lite \I hnicran statute, tas stated, with rreat 
clearness and CCUTAC Cus falling Within the SCO pe Ol 


the Aet of Conger rel Clee irisdiction of the U.S. Cireuit 


+ } . 
. . . . ° ? v Ad ’ 
“The jurisdiction vested in the courts of the L nited 
o ° , | ° ie =. et 
States 1 The Cases a i Proce t lings ere latter mentioned 
; , 
; a) £5 i Ns ate (>) ear rts cyl rhigs serve riil Safes * 


5 ’ ‘ . me 1 
hipst—Oft a corny ind offenses cognizable under thi 


Z ‘ ' 
‘ . . ; ; ¢ 
; 4 ‘? rié | i ‘*ti tt | iif 
’ fo | “44 
liev. Sta 7 sen ‘il 
' + : ’ " ’ : i east 
{ prearr’s ry iif j at peil 7 t Miltik TO =) Sree. LCC TOL eC 
= ~ 
+ " " " ’ ? 
opt i (>t) ‘* re (or. i) tae ’ Ppetili sfirpie | ra)) rive 
7 + | . . . .* ’ 
nargved awainst thi ertitionel 
1? ‘fat | in, Title LXI] 
ACY i Lit ba 
, 
‘ >) " . ] ' ’ " ¢ ' 
I ; sit? ’ ; {*] i i? | (TIS ruil (oti. ‘~/ } ; fit} 
’ 
. p , 
Bin maw cere Wd ippropl ite to the Col 
i 
’ 4 ’ 
| ’ t : : :} ’ ivy P 1 ef ey 
4 | aoif ; i | seecnurit Fi Mine ltis if 
' Le , CAs i ‘ Pas ial ii? if «A lil i 
‘ | +. ‘ 
' ' cit {ji 
' ’ : : 
’ / " . ; * : ‘ * +, : 7 
; ‘ 2 ‘) ‘ ger ii? ~{i if i} ' \ ae prurnl 
* . 
) +? ‘ 
; ; ~ H Cpiie = ¢ Le ~ | Tie pre ~lddTIS ti Tike 
. " ; ‘ '? . ‘~ ¢ +. rs ‘ . » 4 . ' ‘ 4 i 
‘ ': iat ‘ “~{ ; if ~ Bel iif ii of F ~~ L €*sit*ti 
} / U } . * . ’ , ° " +f 
_.  ¢ ii =. «biltd i if si Le COUFrTs 
# ” 
] ; ‘ , ‘ ‘ be 
’ t , : . 
: vi . . silt it ( ongres iv CACTI Lele riie itil 


ae iston Vs \) fa re ) W heat | 


mation A forti ij 
> .4 , ’ , 
; 1 + at ’ 
Ss within the excilustis 
some Or Thre pec 
ence in affairs of 1 
} ' 
Chis ‘ i™ 
| 
Hy | ‘ _ - ri 
rione) ~ ih MISdleiie 
+ | : 
»\ Tie Vii ’ rcil 
’ i ; ‘ : , ry; ; 
ih ¢ i ; ¢ ; ‘ ‘ 
ieenyv. 
Wil ’ iT ! iat ; a 
id wit | Cl 


And if has been hie 
authority might extend 
when Congress assumed 
trot Was paramount vie 

And this must be tli 

W re it otherwise 
ment might establish 
take the « 


§ 


Hunter. 1 Wheat.. 304. 
Fuller, 8 Met., 313 
1 Kent's Comm., 399 


UL. S. ex. rel. Spink, 19 Fed. Rep., 631 


Martin vs 


_omm, Vs 


that. even in eases to whieh State 


ata Ls 


n the absence of federal legislation, 


to exereise its jurisdiction, its con 
CACLIUSILVE 

} e cases cited below 
natever policy the Federal Groverh- 
whatever direction its action might 


: 


ises last mentioned. the same would 


lly thwarted by loeal legis- 
ike national banks. the subject 
the ‘al government. 


ntrol of rene! 


arising from State interfer 


Ox t. 

: . t | ~~ : 
mali coneerh, present Themseives in 
the offense charged against the peti 

eC omrense Charged agains it pe 
Rev Stat. U. S.. See. 5209 
| i \"¢ quoted, 
tiowell’s Stat... Sec. 9151, 
’ , t + | r ‘“? > . I, e; 
e* statute o heal ite reiative to 
tiowell’s Stat... Sec. 9140, 
° # 
’ ™ | if | risdti. 
Howell's Stat... Sec. 9697 
7 ij " r¢ rT ‘iis 
if We s “Lal he) U4 i) YAS 
ri . : i iy ot 
é Ocul nrisdadiction., 8 of 


De prosecuted 


(‘onstitution of the 


the State statute 
intervention 


the State to make 


‘an infamous erime 1s 


one against the State 

accused can be 

| 

ne saline 

hereunder, 

forded by the Fed- 
ne 


idictment 


V of Amendments 
114 U. S.. 426 


25 Fed. Rep., 815 


mctem lated 
limitation of 


f prosecution TO 


| 
| 


; . ’ 
which (Congr 


> » 
bprorect a 
} 
pile } i ‘i 
| / 
eCity . 
ryyy 
wins | “2 ' 
} | 
\A ii Ss i 
i iwcor Vv 
" 
| nited Sta 
hi a bd 4 
? i¢? te ri 
’ rive . TST 


‘7; 


the 


\\ hether 


respect to acts concern! 


legislated. remove a 


wee 


’ 
nas 


vond the c| I 


the execn 


U. S.. Art. Lil., see. 2 


L. S.. Art. VIL. of Amendments 


. make such 


+ , 

ane rive rs ry Conroy: thy pro 

. ; | | . j — 

iws OT tlie nited States 
ince thereot, ind all tre ities 
under the authoritv of the 
pre rit iW oO] thr land ° and 

+ } ‘ : , * 

‘ rie] nereby, anything 

mv stat ré e contrary not 


considered eir entirety 
+ i ; +} ‘ * . | - j 
er, ana sfate leoisia 


ee — 
i y Conil nw with some 
Ce] as to seriousiv interfere 
- operation | iii, InUST be 


» £. 641 ft ly 
> * (}i EPO Peri applied, 


aAUTHOrILy sustains our pos! 


W oods. 


}2s. Wiis “ati 


indiet- 


ment in a State court tor perjury committed in the course 


fa judicial investigation, condueted underthe authority cf 
icts of Congress, and it was held to be an offense against 


he public justice of the United States, and exclusively, 


e*e peri ryt yig? in) ri (*¢ atl gs 4 | rie | nited States, and 


J 


its rr Hei 1 Persol Wile Was eonvicted In a State 


| . . © . 

OUurt tor ti Hiense mentioned, and was Wwndergoing Wwnpris 
; , ‘ , ] — : j } } 

CoTiTric | i ;* i} rT} ‘ ta »?*\ rive gui OD) eontld pe? chise marcvred 


Mihh iss tim E ‘ ~iif ; Pro) af eourt OT the [ nited States 


») ' , :, : 
be >tD), | events, (congress has declared that the 


: ' } " ° 
" ; ; , ’ ' 5 a r ‘ : 
¢*ay }iT 4% [ ‘ i ‘ j 1 ‘ . ~ Mili have Covrnizance, ¢ \ iTS Ve 
. : ‘ ‘ ; : : : } . " ; 
; if ~ ;i¢ 1 Crinies eae Orenses cognizable 
; ’ : . P ‘ 
mney) rs. iif ») af nce tf Was Clieariv nh Vviotation of 
. 
’ 
eet ! ait ' mas 4 roor Tlie sfute eourt to trv al d 
ry 
ta) ¢ ; ’ ’ ’ {*] Prig i?) (ye = svi | r 
rel . 
i ‘ + . ’ j he | ‘ proceeq J 
' 
Weer j | 
| ’ | ‘~ * : 
i ‘ ‘ ' cre*e*ecrti ’ + j ‘ 
‘ 1 ' i ' 7 get 7 " ; thevws yj * 4 ‘ 
7 
’ ,7 ’ | , ™ Fo ; lite 7 ij ithe’ ib ss T}¢*d] ;\ | \ 
eourt ri ted with supervisory jurisdiction in 


' ; 
+a | 
* 4 1} ee) 
hx parte iriure “ WW Ail 163 
j r > Zz ’ > ~ \ | 
=f , /> / ' / 7 : ‘ i at’)? t) | . i» 
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| e”"e \| iit’ ‘ ! | | "7 ¢° { if ! ( br? 97 t ] | | rec 
‘ + * / } 
Ssfoats ’ het tL ? ' Re s ? ) Tiki is j) ‘ lipon t i¢ tid.) qos) 
i s | 
- F 
Tid) i) adi De rsa] Vid S IRI}! soned In Violation of thr 
: 


ind ifa person be imprisoned under a State statute whicl 
- ; CO) Hiet Vitti et er. that eourt lias power to disehare 
‘ 
i) ‘i set iso nore, pave 44. Set . 
pit; 
in Kx parte: Houghton, % Fed. Rep. 467, Judes Wheeler, 
ifter ery careful and eritical examination of this subject, 


*% 


feit national bank bills. 


that “a writ of Aahbeas ec f pes irom a Federal court is the 


proper remedy where one is restrained of his liberty by a 


: , 
state court tor the commission of Sucii an otfense 


’ — , a ; 
In Comm. vs. Felton, 101 Mass., 207, which was an 
TIE 9 " . , 
indictment LO) being atl LCUCSSOU;T \ i) «ii CMLdEeL fement hy an 
oft cr of ad nationad hu th rhe ¢ urt used rhe POoluowilng lan 


ruayve 


bo *T* }* , | ; =. : 
Phe difficulty in the way of holding the detendant 


pon tne pre se rit mndictment ~ ATTA the (le / rt f Ona NA 


hw tak t/ ; si] ] j me , ; 
siti ff Ji ' i? OS isii¢ ati ef ; f ihel Sidi sot sie ; sti eee j 


lion, our courts cannot deal with him (the principal) upon 


, : ' , , , — 
. .? ety r " - } . . : 
Liat Charyve, by Lue teriis of the same act, which in this 
tter is th ni i puithorit the erime of the Mmerpal 
ati | if sitive ad HOP PCE, LIE Criliie ‘Pi Lee poririe pal 
t ' } . 
im (¢*t sec ;4? ie ; a , 7 ij nas Tpercrarrve j ppp mite medadior 
} ' ' ae 
Onivy.,. a description () Crittis nh wien there ire Tho ACCCS 
sf)r it?s 
various phases Of Chis q stion have been considered In 
‘ i 
i 3 } L- ss } 
other cases, and it may be considered as settled that where 
ie +i ’ : - . 
ever. 1 eases Talling witht! ederal jurisdict on, ( ongress 
: i ? i? 4 . | . " . 
In its juagment sees o provide a punishinent for a 
! : 
. . ; ° } ; ] : ’ : i 
crime, its iegisiation supersedes all State legisiation on the 


Prige v. Comm.,. 16 Pet., 539 
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210 and 212 Pine Street. St. Louis 


IN -THE 


Supreme Court of the United States. 
OCTOBER ‘TERM, 1885. 


THE NEW YORK LIFE INSURANCE ) 
COMPANY, 


THOMAS C. FLETCHER, Executor o1 
CHENONDA 8S. ALFORD, DECEASED, | 
Defendant in Er 


STATEMENT, 


This is a suit upon a policy of life insurance issued by the 
New York Life Insurance Company upon the life of Chin- 
onda S. Alford, insuring his life in his own favor in sum 
of $10,000. The policy was issued December 22, 1877, 
and Alford died in city of St. Louis, September 26, LSS8O0. 
The company declining to pay on account of alleged false 
statements in the appli ALION, disclosed DY the proofs of loss, 
Alford’s executor brought this suit upon the policy. 

The answer (Rec., pp. 11-14.) of the company alleged 
that the policy was executed at its home office in the city 
of New York solely upon the faith of the answers and state- 
ments contained in the insured’s written application, which 


were warranted to be true, and to he tne only hasis of the 


9 STATEMENT. 


contract of insurance, and that it was expressly agreed that 
no statements or representations made by or to the person 
soliciting the policy should be binding on the company un- 
less reduced to writing and presented to the officers of the 
company at the home office with the application, and that 
a copy of the application was delivered with the policy to 
the insured. 

That it was falsely stated in the application that Alford 
had never had a disease of the kidneys, or any serious 
disease, and had never been seriously ill, and had had no 
usual medical attendant. whereas he had been under medi- 
cal treatment for diabetes, a serious disease known as 
disease of the kidneys, and that the policy was void by 
reason of these false statements. 

The answer also alleged that these answers were not only 
false but material, and that Alford actually died of the 
same disease, diabetes, which was thus concealed in the ap- 
plication. 

The reply of plaintiff (Ree., pp. 14-17), alleged that the 
soliciting agents of the company v «re acquainted with Al- 
ford and knew his physical condition, and induced him to 
tuke out the policy. That he told them of his having heen 
sick and under medical treament, but that the agent 
inserted false answers in the application; that Alford signed 
his name twice to the application without reading it over, 
and without knowledge of the false statements. ‘** That 
‘said agents did not read over to Alford any other parts 
‘Sof the application, exce;. the questions; did not read 
‘over to him the particular clause set out in defendant’s 
‘‘answer: nor in any manner call his attention to the fact 
‘that his signatures were intended as an acceptance or 
‘‘assent to said clause.”’ 

That when the policy was delivered, Alford read neither 
the policy nor the copy of application attached, that the 
agent, who took down the answers assured him ( Alford ) 


that his ** insurance was safe,’’ and did this with full knowl- 


edge of the facts. and that the company was estopped from 
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pretending that any of the answers as written rendered the 
policy void. : 
Plaintiff in error (the company) demurred to these alle- 


gations of the reply, as constituting in law no cause of 


action, nor any reply in law to the facts set forth in the 
answer (Rec. p. 21), —but this demurrer was overruled 
by the court (Rec. pp. 21-23). 

The policy sued on was read in evidence by plaintiff, 
(Rec. pp. 26-34) and contained following upon first page 
thereof : — 


THE POLICY. 


‘* The New York Life Insurance Company, by this policy 
‘* of insurance, in consideration of the statements and repre- 
‘¢ sentations submitted to its officers, at the home othice, iD 
‘*the city of New York, and contained in the written appli- 
‘‘cation for this policy, and in the declaration thereto 
‘*subjoined (all of which statements and representations 
‘* have been and are hereby warranted by the applicant to 
‘*be true and are by the parties hereto referred to, and 
‘¢ made part of this contract), upon the faith of which state- 
‘* ments and representations this policy is issued, and if the 
‘‘sum of $263.80 to them in hand paid and of the annual 
‘* premium of $263.85, to be paid in like manner, and sums 


‘(as per margin in every year during the continuance of 


‘¢this policy, doth insure the life of Chinonda 8. Alford, 
‘¢merchant of St. Louis, in the amount of $10,000.00 for 
‘*the term of his natural life, commencing on the 22d day 
‘¢of December, 1877, at noon.’ 


- * . a * * - « - - 


‘¢ This policy is issued and accepted by the insured upon 
‘¢ the following express conditions and agreements : — ”’ 
- . * . * * - * = * * 

(Ist and 2nd, relating to restrictions upon travel, and 
to payment of premium,. (Rec. p. 28.) 

‘¢ 3d. In every case where this policy shall cease and de- 
.6 termine, or become. or be null and void, all payment, 
‘¢thereon shall be forfeited to this company, and no actions 
‘¢and no right of action, shall remain to, or be mamtained 
‘‘against this company by the assured, or by any otner 
‘¢ person, by virtue of this policy, or of anything connected 


‘¢ therewith. 


OSes ntl, a 


STATEMENT. 


‘*4th. Receipts for premiums are not valid unless signed 


by th 


‘6 Oth 


make 


c presid ee ice-president or actuary. 
. Agents of the company are not authorized to 
te! discharge contracts or waive forteitures. 


. Lil 


”™ Oth. lh ismuch ns only the otheers ul the home othce ot 
the company in the city of New York have authority to 


mine whether or not a policy shall issue on any ap- 


nm. andas thev act on the written statements and 
sentations herein above referred to, it ts expressly 
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ood and agreed that no statements, representa- 


tions, or informations, made or given by or to the per- 
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vii ry or taking the application for this policy, or 


v other person, shall be binding on the company, or 
iv manner affect its rights, unless such statements, 


‘esentations, or information be reduced to writing 


resented to the ofheers ot the company at the home 
in the application referred to.’ 
refers only to permission to travel 


and to surrender an issuance of paid up policy.”’ ) 


he policy on the third Puoe thereot Wils attached (f 


ORIGINAL APPLICATION 


to the New York Life Insurance Com- 


Siwuoar E. Nos. S46 DAs BROADW y+ ¢ NEw Y ORK 
it | | (FOU Persowus proposing LO eflect 


this company, and forming the basis 


» . * . * * . 


the party had or been attlicted since childhood 
Tie TOL wine complaints :”’ 


Wer TeQqQuirTrTed LO Cacth query. 
+ * 


: : ° . 
P - 4 j ir erctea . ¥ 
ise of the liver, kidneys. or brain. A. No. 


™ * * * 7 * * . . 


i 4] _ ] . . las ohn * P . 
his Lhe DATLYVY @ver Heeh SCTLIOUSIY Lil’ t St), when. 


; ' . , ¢ 
complaint, and who was the medical attendant ? 
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STATEMENT. J 


‘©27. Name and residence of party’s usual medical at- 
tendant? On what occasions, and for what diseases have 
you required his attendance and advice ? A. Has none. 
«(Ifthe applicant bas required the services of a physi- 
cian during the last seven years, or for serious illness be- 
fore that period, this certificate must be procured, or the 
issuing of the policy may be delayed. ) 

‘©28. Have you consulted any other medical man, if so, 
forwhat and when? A. Jo. 


« * * + * * * * 7 


‘© 35. Is the party aware that any untrue or fraudulent 
answers to the above queries, or any suppression of facts 
in regard to the party’s health, will vitiate the policy and 
forfeit all payments made thereon? 

“ do hereby declare that the person above named whose 
life is proposed fon surance is now in good health, and 
does ordinarily enjoy good health, and that in the above 
proposal I have not withheld any material circumstance or 
information touching the past or present state of health or 
habits of lite of the said person with which the trustees of 
the New York Life Insurance Company ought to be made 
acquainted (and that I have an interest in the life of the said 
person to the full amount of the sum hereby applied ror). 
And I do hereby agree that the statements and rep- 
resentations contained in the foregoing application and 
declaration shall be the basis of the contract between ne 
and the said company; the truthfulness of which state- 
ments and representations | do hereby warrant; and that 
if the same, or any of them, are in anv respect untrue, 


‘the policy which may be issued hereon shall be void, and 


all Moneys which may nave heen paid on account Ot such 
insurance shall be forfeited to said company ; and inas- 


‘much as onlv the ofhcers at the home office of the com- 


~ 


7 


. 


pany in the city of New York have authority to determine 
whether or not a policy shall issue on any application, and 
as thev act on the written statements and representations 
referred to, it is ¢ xpre ssl understood and agreed that no 
statements, representations or information made or civen 
by orto the person SOllCcILING or taking this application for 
it policy, or to any otner person, sh ult he binding (ti the 
COMpany, Ol in rh manner affect its rivhts, unless such 


stutements, representations or information he reduced to 


UES GME: Saas 


() STATEMENT. 


‘*‘ writing and presented to the ofhcers « f the company, at the 
‘*home office, in the above application. I further 
84 ‘‘acree that under no circumstances shall the policy 
‘*hereby applied for be in force until the actual pay- 
‘‘ment to and sueceptance of the premium by an 
‘* authorized agent of the company during the lifetime 
‘Sand vood health of the party whose life is proposed 
‘*to be insured ; and that the whole or any part of 
‘¢*the risk herein proposed may be reinsured., 
‘* Dated at St. Louis, Mo., this 18th day of December, 
‘18d /. 
*** Signature of the person or persons for whose ben- 
‘‘efit the insurance is to be effected. (Write the name 
‘in full.) 
‘*CHINONDA 3S. ALFORD. 
‘‘ Witness: Louis Leyprnure. 
‘* AGENT: ANTHONY ROESLEIM. 
ae oe Og 
‘*Signature of the person whose life is proposed for 
‘insurance. (Write the name in full. ) 
‘*CHINONDA S. ALFORD.”’ 


And indorsed on the 


BACK OF THE POLICY 


is the following, printed in prominent red type: — 

‘kor the information of the assured, and in order 
‘that any unintentional errors or omissions, which 
‘hereafter may be found to exist, may be corrected 
‘* AN ABSTRACT OF THE APPLICATION, UPON WHICH THIS 
°°" POLICY IS BASED, MAY BE FOUND IN THE THIRD PAGE 
‘‘wiTHIN. If corrections are desired, when satisfactory to 
‘**the company, a certificate to that effect will be issued 
‘over the signature of the president and actuary.”’ 

lhe evidence established that Alford was a resident of 
St. tours, and that he died of diabetes on September 26, 
‘S80. Some six years betore his death, and three years 
before the tssuance of the policy, for almost a year he was 


under medical treatment for diabetes. Dr. Brokaw. who 


tified to these facts in the proots of loss presented to 


) 
* 
' 


STATEMENT. 


the company, had been his physician for some ten years 
before his death. 

On the day of his application to plaintiff in error, Alford 
made application to the Pean Mutual Life Ins. Co., of 
Philadelphia, in which he admitted having had ‘ kidney 
disease ’’ in 1875, and named Dr. Brokaw as his physician. 
This company refused to issue a life policy, but granted a 
fifteen year endowment policy on largely increased pre- 
mium ($342.20 per annum instead of $134.10). (Rec., 
pp. 64-72). 

From the evidence it also appeared ( Rec., p. 54) that 
diabetes is a serious chronic disease, primarily a disease of 
nutrition, not necessarily involving the structure of the 
kidneys in its earlier stages, and commonly and popularly 
known as a disease of the kidneys, and ts a disease of very 
doubtful curabilitv ; persons. may apparently fully recover, 
but are constantly liable to recurrence of same disease. 

The Vice-President and Actuary of the company, the 
officers in charge of the examination of applications and of 
the issue of policies at the home office in the City of New 
York, testified (Rec. pp. 40-44), that the policy was issued 
solely upon the written application, original whereof was 
filed with their depositions, and a copy attached to the 
policy and ** that no application, statement or representa- 
‘Sui0on or communication was received from or on behalf of 
‘* the applicant other than the written application.” 

Under the ruling of the court that the policy was subject 
to the provisions of sees. 5976, 5977 of vol. 2. Rev. Stat. 
of Mo., plaintiff in error tendered in court ( Ree. p. 52) to 
plaintiff the sum of $888.26, the amount of net premiums 
paid by the insured with interest to day of trial, which ten- 
der the plaintiff declined to accept in full payment. 

The only testimony offered bv plaintiff in support of the 
allegations of his reply was that of Pearman, Alford’s 
clerk, and Warner his partner. (Rec. pp. 80-89.) 

Pearman testified, that Alford was sick prior to the appli- 
cation, and he ( Pearman) understood that he ( Alford ) con- 


5 STATEMENT. 


sij/ered there was something the matter with his kidneys. 
Was present at the time the application was taken out. 

Over the objection of plaintiff in error (exception being 
duly saved) the witness was permitted to testify to state- 
ments by and to the soliciting agent at time of making the 
application as follows: 

‘¢T could not give the specific words that were used; I 
‘‘remember in one part of the conversation that Mr. 
‘* Alford stood up at the time this question (as to his hav- 
‘‘ing had kidney disease, etc.), was asked and pointed out 
‘* through the window and said * my medical examiner has 
‘*his office across the way, you can go there and find out 
‘*from him, I have been affected in the kidneys but he says 
‘¢] am well and I feel well now.’ ”’ 

That at one time prior to this, witness heard Alford say 
to the agent ** your company ought not to insure me, you 
‘* know that I have been affected: with kidney disease.’ 
Witness heard Roes'ien say on that occasion, he was not 
positive on what occasion, ** just give me your application 
‘sand I will see if 1 can not get it through.’’ 

Over the objection of plaintiff in error, witness was per- 
mitted to testify (Rec. p. 82), that he didn’t think the 
paper was read over to Alford; he didn’t hear it read. He 
didn’t remember what questions were asked ; remembered 
that specific question, on account of Alford’s standing up 
and pointing across the street. He knew that Roeslien, 
one of the soliciting agents, collected one of the premiums. 

On cross-examination this witness (p. 83) said that he 
didn’t reeall the other conversation ; that question inter- 
ested him because he didn’t suppose Alford would get his 
policy, as he told Roeslien that he had kidney disease, and 
he (witness) thought the company would not want a risk 
ike that. Witness knew that he had had kidney disease, 
and everybody that knew him did. Witness also testified 
(Rec. pp. 85-87) that he expressed his surprise to Alford 
when he got his policy, but Alford said Roeslien (the agent) 


knew what he was doing, and would take him even if he had 
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the disease ; that the vear after, Alford did not want to pay 
his premium. He said he didn’t know but the company 
would contest the matter (Rec. p. 86). Roeslien had to 
urge him to pay his first or his second premium, and Alford 
did not want to do it. He (Alford) was apprehensive of 
something. Witness reckoned he (Alford) apprehended 
there would he some frouh/e. 

Mr. Warner, Alford’s partner ( Rec. pp. 37, 83), could 
not recall any of the conversation, except 1m a general way, 
that ‘* Alford never concealed anything in regard to his 
‘*having trouble with his kidneys at one time.’’ 

There was no testimony tending to show that the appli- 
cation was not read by Alford before signing, or that it was 
not knowingly signed by him, or that there was any impo- 
sition practiced upon him, or that undue influence was 
exercised over him, or that his treatment for diabetes was 
disclosed to the local medical examiner. No application 
was made by Alford to the company at any time for correc- 
tion of the false answers in the written application. 

The court refused to direct a verdict for defendants, and 
submitted the case to the jurv ( Rec. pp. 96-98 for charge 
of Court ). , 

The jury returned verdict for full amount of policy with 
interest, aggregating $10,988.33, in which sum judgment 


was entered. Motion for new trial was overruled. 


LO ASSIGNMENTS OF ERROR. 


ASSIGNMENTS OF ERROR. 
Plaintiff in error assigns as error :— 


First. The ruling of the Circuit Court in overruling the 
demurrer of plaintiff in error to the portions of the reply 
of defendant in error to the amended answer, setting out 
the alleged statements and representations to and by the 
person soliciting the policy. (Rec. pp. 14-18.) 


Second. The admission by the Circuit Court against 
the objection of plaintiff in error of testimony of witness 
Pearman ( hec. pp. 81-82) and of Warner (p. 88), as to oral 
statements ard representations by and to the persons solic- 
iting the application, which were not reduced to writing and 
presented to the ofhcers of the company at the home 
office. 


Third. The refusal of the court to instruct the jury at 
the close of the testimony — 
That under the pleadings and testimony plaintiff was not 


entitled to recover. (Rec. p. 92.) 


‘he refusal of the court to give the following 


instruction to the jury requested by plaintiff in error : — 


(Rec. p. 94.) The court instructs the jury that in the 
case of the policy in suit, both in the application signed by 
the insured, a copy of which is attached to the policy, and 
in the policy itself, it is expressly stipulated that the state- 
ments and answers mentioned in the written application are 
the basis of the contract, and that no statements, repre- 
sentations or information, made or given by or to the per- 
son soliciting the application, or to any other person, should 
be binding on the company, or in any manner affect its 
rights, unless reduced to writing and presented to the of- 


— —— ee 
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ASSIGNMENTS OF ERROR. ll 


ficers of the company at the home office in the city of New 
York. ; 

The court instructs the jury that this stipulation between 
the parties, thus limiting the powers of the soliciting agent, 
and providing that this contract should be based upon the 
written application, is binding upon the parties, and it is 
therefore immaterial what may have been said by or to the 
soliciting agent at the time of taking the application, which 
was not reduced to writing and presented to the officers of 
the company at the home office in New York. 


oth. The refusal of the court to give the following in- 
struction requested by plaintiffin error. (Rec. p. 95):— 


The court instructs the jury that, whether the statements 
and answers contained in the application signed by Alford 
were made by him or not, when he thereafter received and 
accepted the policy with a copy of the original application, 
with a memorandum plainly indorsed in red ink upon the 
policy, calling his attention to the said cCOpy thus attached, 
with the request that errors in the application be reported 
to the company for correction, then it was the duty of 
Alford to report any such answers incorrectly written down ; 
und by his failure to do so he is presumed to have accepted 
the said policy upon faith of said answers, as written down 
in the application attached thereto, and to have acquiesced 
and agreed that the application as thus made should be the 
basis of the contract of insurance between himself and the 


company. 


6th. The refusal of the court to give the following 
instruction requested by plaintiff in error. (Rec. p. 95):— 


The jury is instructed that, although it may appear from 
the evidence that Alford told the agent that he ( Alford) 
had had diabetes, and reterred him to his doctor concerning 
it. still if Alford died of such disease, plaintiff can not 
recover, unless it appears from the evidence that such agent 
committed a fraud upon Alford by concealing from him 
what he, the agent, had written in the application, that he 
(Alford) had not had any disease of the kidneys, or any 
serious disease, or had never been seriously ill, nor even in 
such case, ¢f afterwards Alford ascertained that such false 
answer or answers had been written, and failed to advise 


defendant of the true facts. 


l? ASSIGNMENTS OF ERROR. 


ith. The foliowing portion of the charge of the court to 
the jury, duly excepted to by plaintiff in error at the time. 


( Ree. p. JS) — 


There is a limitation in this contract upon the power of 


the insurance agent. The company is not to be bound by 
any representations made to or by the agent, unless those 
representations are put in writing and submitted to the 
company. Therefore what is contained in the application, 
although the answers were not duly recorded, would be 
regarded as constituting the basis of this contract, unless it 
can be avoided for fraud. Consequently the question for 
you to determine is whether there was a fraud in the pro- 
curing of this policy of Insurance Dy the acvent of the insur- 
ance company, and upon that subject I will state what I 
understand to be the correct rule: If the jury find from the 
evidence that, at the time of making the application, Mr. 
Alford told the agent of the defendant that he, Alford, had 
had diabetes, and referred him to his physician concerning 
it, and that such agent committed a fraud upon Mr. Alford 
bv inserting false answers In the application, and suppress- 
ing the answers actually given, and by concealing from him 
what he, the agent, had written in the application, thereby 
inducing him to sign said application without Knowing what 
if contained, then the plaintiff is not estopped to recover. 
Sth. The following portion of the charge of the Court to 
the jury, duly excepted to by plaintiff in error at the time. 


(Kec. p. OS): 


The burden of proving fraud is upon the plaintiff. The 
presumption is tout the pauper, whi l) Wiis sioned DV Alford, 
contaied his true answers, and that presumption must be 
overcome by proof, offered on the part of a party, assert- 
me that if is not correct : th il is, the proof otfered here by 
the plaintiff. I think that is the only question that there 
is for your consideration, the question of fraud. 


Jth. The following portion of the charge of the Court to 
the jury, duly excepted to by plaintiff in error at the time. 


, i," 
(Ree. Dd. odds 


But I think if he (Alford) did not diseover it (the 


alleved fraud) betore the policy was delivered, and the first 


ee 
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premium paid, that he was not called upon after that to 
take any steps for the cancellation of the contract. 


10th. The following portion of the charge of the Court 
to the jury, duly excepted to by plaintiff in error at the 
time. (Rec. p. 97): — 


The defendant has filed here in open court the sum of 
$888.26. You will in any event return a verdict for that 
amount. The Court will make such an order with regard 
to costs, as Tit he considered right, after you have re- 
turned your verdict, if you give no more than that. The 
question for you to determine is whether the whole amount 
of this policy is due, or whether your verdict ts to be only for 
amount tendered, which is $888.26. If you find for plain- 
tiffin the whole amount, you will give him interest at the 
rate of six per cent per annum from sixty days after the 
date when the proof was filed, and that date is 14th of 
December, L880, so that interest would begin to run from 
14th of February. 1881. You will have to bear in mind 
these dates. Your verdict will therefore either be for sum 
of $888.26, or for the amount of the policy, with interest 
from Feb. 14, 1L&8l. 


14 BRIEF. 


BRIEF. 


The foregoing assignments of error are involved in and 


may be considered under the following propositions : — 


First. The limitation upon the authority of the soliciting 
agent having been brought home to the knowledge of the 
insured by the express terms of the application and policy — 
such limitation was binding, and the written application 
was thereby made the sole basis of the contract of insur- 
ance,—and oral statements by and to the soliciting agent, 
and not reduced to writing, were expressly excluded from 
consideration. The Ist, 2d and 4th assignments of error 


should, therefore, be sustained. 


Globe Ins. Co. v. Wolff, 95 U. S. 329; 

Ins. Co. v. Norton, 76 U.S. 240; 

Loehner v. Ins. Co., 17 Mo. 250; 

Richardson v. Marine Ins. Co., 46 Me. 394 ; 
Chase v. Hamilton Ins. Co., 20 N. Y. 52; 

Muy on Ins., sees. 157, 140, 141; 

Planter’s Ins. Co. v. Meyers, 55 Miss. 479 ; 
Ryan v. World Mut. Life Ins. Co., 41 Conn. 168 ; 
Ins. Co. v. Wilkinson, 13 Wallace, 222; 

Ins. Co. v. Malone, 21 Wallace, 152: 

Hottman v. Ins. Co., 92 U. S. 164: 

Ins. Co. v. McCain, 96 U.S. 86; 

Geib v. Ins. Co., 1 Dillon, 449; 

Baubie v. Aetna Ins. Co., 2 Dillon, 158 ; 

Flynn v. Equitable Life Ins. Co., 78 N. Y. 568; 
Ins. Co. v. Davis, 95 U. S. 428; 

Shattuck v. Mut Life Ins. Co., 4 Cliff. 608 : 


and as a collorary from the foregoing. 
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policy ; and his representative ts hound man action on the 
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poliey bv the auswers contaumed in the sid application. 
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Phe court therefor rred in relusing instruction set forth 
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The limitation upon the authority of the soliciting 


avent having been brought home to the knowledge of 


the insured by the express terms of the application and 
policy, such limitation was binding and the written ap- 
plication was thereby made the sole basis of the contract 
of insurance, and oral statements bv and to the solicit- 
ing agent, not reduced to writing, expressly excluded 


© os .— M 
from constderattion. 
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make contracts at tts home ofhce on the taith of the written 
ap pucach Is su nitted, Wi it limits the power oft its svo- 
liciting agents, by bringing In express terms such limitation 
bome to the applicant?’ 

L pon prineiptre, the doctrine is famillar, that if is aiw Vs 
competent for 2 principal to limit the authority of his agent, 


provid d that as to third parties he is bound by the uppar- 
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‘sin the application. The facts being as represented, they 
‘‘eould not cive the plaintiff the right of a lien on the pol- 


‘icy, in the teeth of the statute (charter) and against the 
‘terms of the contract.’’ 


And the court goes on to say that plaintifl’s only remedy, 
if tacts alleged were true, was the recovery of the pre- 


miums paid 


Richardson v. Marine Ins. Co., 46 Me. 394: 
(hnse 2, Hamilton Ins. [... 2) N. - Dy? : 
Mav on Ins... sees. 1387, 140, 141. 


It is true there are cases of fire insurance where the local 
agent makes the contract, which hold that a provision in a 
policy that the person taking the application shall be deemed 
for all purposes the agent of the insured, and not of the 
insurer, involves a legal contradictio., and is void, but in 
these same cases is recognized the prin ple here contended 
for, that the company can limit by express notice to the 
insured the powers of its agents. The distinction is aptly 
illustrated by the Supreme Court of Mississippi in Planters’ 
Ins. Co. v. Mevers, 55 Miss. 479, where the court, after 


holding such | provision iivatid, Sivs:— 


‘¢ We do not Say that the company could not restrict the 
. apparent and ostensible authority of its agents. It might be 
‘altogether fair and reasonable to write or print inthe appli- 
‘cation with which the agents were supplied a notice that the 
‘company, in taking risks, would be governed exclusively 
‘* by the surveys and answers to the written interrogatories, 
‘sand not by any verbal answer given to the agent, or infor- 
‘s mation em, rrted to him, and not written in the applica- 
‘‘fion. That would give notice to customers that the 
‘*consequence of erroneous answers or concealments, 
‘* material to the risk, not disclosed in the written applica- 
‘¢tion, rested on them, and on them alone. * * * 


‘¢ Whilst we can not sustain this condition (7. e.. that of 


‘* policy in suit, that agent was agent of insured ) we repeat 
‘* that it is entirely legitimate for this corporation to limit 
‘*the powers of its local agents, but if they choose to do 
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‘¢ so those with whom they do business ought to be informed 
Mota." 


And in same opinion the court pronounces reasonable a 
stipulation ** that the company would not be bound by any 
"> acl cle ne or statements made by or to any aveut or other 
‘* person not contained in the application.”’ 

In a Cisse very inanlogous Lo the one al bar (Ryan ’. 
World Mut. Life Ins. Co., 41 Conn. 168, 17 Am. Rep. 
4), the Supreme (ourt ot Connecticut note toe same 
distinction, savin 


‘* Some of tne Cuses cited hy plaintiff are cases of fire 


‘¢ insurance, in which the agents were intrusted with blank 
- policies and had full power to fill up and issue the same, 


‘¢ without reiert y the ipplication to the home office. In 
‘*such cuses the oOmMmpanyvy contracts solely by its agent ; 
‘‘the acts an: knowledge of the agent are the acts and 


; 
: 


_ knowledve cor tie COPrpOration, ana there is hi manifest 


4 


‘* propriety in holding the corporation accordingly.”’ 

The opinions of this court in the Wilkinson case (13 
Wallace, 222), and inthe Mahone case (21 Wallace, 152), 
give no support to the ruling of the court below. In neither 
of these cases was the question involved in the case at bar 
presented. In neither does it appear that any limitation 
upon the power of the agent was brought to the notice of 
the insured, and accordingly the companies were held bound 
by the apparent scope of their agent’s powers. Thus in the 
Wilkinson case the principle here contended for was ex- 


pressly recog zed the eourt Ssaving:— 


te The powers of the ugvent are prima fact co-extensive 
‘with the business intrusted to his care, and will not be 
‘*narrowed by limitations nol communicated to the person 
‘¢with whom he deals.’ 
In other words, in these cases the insured (to quote the 
language of the Wilkinson case), had the right to look to 


the agent ‘as the full and complete representative of the 
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seeking to annul the contract of insurance, because the ap- 
plication, its sole basis, was induced by fraud; and to be 
placed in statu quo by restoration of the premiums paid. 
He declines the premiums when proflered, and demands 
the enforcement of the contract of insurance, although in- 
sisting with same breath, that its sole basis, the written 
application, is not binding upon him. The singular anomaly 
is presented, that the alleged fraud of the soliciting agent, 
which the court says (Rec. p. 97) is a ** fraud upon both 
‘* the assured and the company,’ becomes the sole ground 
of recovery. 

The written application with the policy issued thereon con- 
stitute the contract of insurance, and the issured accepts 
the policy with the application attached as constituting 
the contract. lt the application is “**ayvyoned for fraud,’’ 
what constitutes the contract? Clearly the parol applhiea- 
tion to the agent not disclosed to the company. The Cir- 
cuit Court concedes that the limitation upon the authority 
of the agent was valid. (Rec. p. 96.) ‘*An insurance 
‘‘company, like any other person, natural or artificial, may 
‘appoint an agent, and may put limitations upon the 
*” powers of the avent., provided ntl wiedve >! notice of 
‘¢+these limitations be brought home to the party, with 
‘‘whom the agent contracts.”’ Yet the efect of its rul- 
ing is that a soliciting agent with expressly limited powers, 
can make a contract of imsurance of an uninsurable risk 
upon a parol application, and bind the trust funds of his 
principal for its enforcement. 

The jurv is instructed that unless the agent committed 
the alleged fraud, plaintiff can not recover, but if he did 
commit the fraud, plaintiff can recover; or rathe! (10th 
assignment of error, supra) if there was no ** fraud,’’ and 
the written application is Db nding, then pl untifl can recover 
the premiums; but if there was * fraud,’’ and the written 
application is thereby * avoided,’” plaintiff can recover the 
amount of the policy. Thus the assured estate becomes 
enriched by ten thousand dollars from the trust funds of 


this mutual insurance company, solely because an agent 
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able estoppel whereby the company is held bound by even 
fraudulent acts of its agents within the apparent scope of 
their authority, whereon the insured had the right to rely. 

But in) the case al bar there Is ho possible basis for the 
operation of an estoppe/. The express agreement of the 
parties as to the agent’s authority precludes it. The spe- 
cific notice is viven, and the unusual precautions taken by 
plaintiff in error, in order to protect both the insured and 
the company against the possibility of just such frauds, as 
here alleced. 

The copy of the application having been attached to the 
policv, when delivered to the insured, the alleged fraud could 
not possibly have been committed, without the insured s 
ictual connivance or hardly less culpable negligence. 

[It is obvious, that to sustain the position of the Cireuit 
Court, involves the assertion that it is impossible for an in- 
surance company to impose any restriction upon the 
authority of its agents, however clearly brought home to 
the insured, which may not be swept away by applying the 
epithet of fraud. 

The Ist, 2d, 4d, 4th, 7th, 9th and 10th assignments of 


error s rould Loner fore iy sustained. 


ii] 


Irrespective of the foregotng considerations the accep- 
tance and retention by Alford for a period of nearly three 
years, of the policy with copy of the application thereto 
attached, his attention being specifically called to the 
importance of correcting errors or omissions therein: 
was in law a waiver of any objection to the written 
application as the basis of the contract, and his repre- 
sentative is bound in an action on the policy by the an- 


swers as written in said application. 


Phe court refused to charge the jury to this effect as re- 


ested by plaintiff in error (oth assignment of error), 


ARGUMENT. 27 
and gave the following charge (8th assignment of 


error) :— 


‘¢ There is another point made by counsel which deserves 
‘*notice. If the plaintiff ascertained before the contract 
‘‘was consummated that this fraud had been practiced 
‘*upon him by the agent, it was his duty then to stop and 
‘‘oo no further, that is, if at anv time Jefore the policy 
‘‘was delivered to him and the first premium was paid, 
‘* he discovered that the agent had committed a fraud upon 
‘‘him and upon tae company — because it was a fraud 
‘s hoth upon him and the company —then it was his duty 
*° FO stop, and to decline to vo any further with the trans- 
‘action; but, I think, if he did not discover it before 
‘*the policy was delivered and the first premium paid, 
‘*that he was not called upo ter that to take any steps 
‘* for the cancellation of the contract.’’ 


— 


We submit that irrespective of the other questions in- 
volved, this charge was palpably erroneous \ssuming that 
fraud was perpetrated by the solicitor, it would be instantly 
disclosed by fil} Inspect (oi) ft the ippli ition, a COpyY of 
which wus attached tothe poli \ when delivered Under the 


ruling of the court if Alford paid the first premium on o1 


by fore the delivery OT ait hHiev. and discovered pmmedi- 
ately there mrte) Oi @ARITIT ah rive Padi c*y anc CODY of fil} 
plication attached, th ita traud D th upon the company and 


himself had been committed by the insertion of false 
answers in the application, he still « uuld hold the policy for 
three vears until his death, without disclosing the fraud, 
the company being ignorant of the fra id, and then his rep- 
resentative ean enforce the po/icy, while repudiating the 
application as obtained by fraud. 

The statement of this position its its Ir futation. It is 
equally unsound in law indi fi orals. Lhe retention of the 
policy under the circumstances stated wus an acceptance 
of the written application attached thereto as its basis, and 
the representative siter three veurs W not be heard to Say 
that the application was fraudulent. He is clearly es- 


topped. 


tomcat 


' - ome 
— one -— —_ . 
ned " ~_ 2 y 
—_: ’ = _ 
~ — * ™ 
- ~~ - 
~m ~- - ~ 
+ a 
_ 
~ om. ; 
-— ° : 
~ a 
~ 
- 
- 
- 
a 


“ - 
oo anne 
— 
0. eel 
~ 
— 
— = 
_— _ 
—s 
— - 
- ~_ 
a ‘ 
' - i ~~ 
re 
f 
~ y 
—y 
. — 
‘ 
- — 
— 
om 


C) 


negigent) must has vered eved fraud as soon 
| t ' ! : , 
is he received the } s equaliv clear that if not al 
ictual 1 4 Trp 4 » &5% would i] Li v< discovered 
| ?) | +) ; ’ : : Peery ? ; ’ 
| i] i tac’ i « ~ i ‘ Et? § 1) Mi LV tO CARINE 
} ’ * ' , ’ 
Tre i) ; ' { : \ ii vi i= rel itt} ij to i} Ti) Ee 
tacned to the : ieee OO} crit ' i Sth ass ii- 
7 ; : Z. " ; ‘+ ‘% , : , . ¥ 
liie ‘ ¢*] . \ | } . (Ti) ' (>) SLOT) ana i} 
; : ' 
¥ ne i ia I t I ulti, }) vided iif a y= 
: 
overeqd | ‘ | ~ ‘ - itl a it ¢ 1. . 
. 9 " ¢ " i: , , 
" PerOre << | ered r} na Line iurst pre- 
, 
+ LT}) : ‘ ‘ ‘ | t] rt] | te) this is 


it was his ** duty ind go no turther, if he did 
discove Le mid, nnd of necessitV must 
(ils ver Tire | id] vered | — Was relieved 
Ol Lt OPLPUaLlio LO I bhai enrtores Line po  - 
f elev iie f x 
lhere was palpable « raore efusing the instruc- 
Lion }t intitl of in err | | Hiti ~signment of erro! 
i L1iS0 im SIXth Sst ' I r erro, | tne chares ct 
the court set forth 1 issig@nment of erro! 


Waiving allthe foregoing propositions and resting the 
case upon the Circuit Court’s theory of the law, there was 
no evidence warranting the finding. that Alford did not 


knowingly sign the application. 


Examination of the record discloses that even if the Cir- 


cuit Court was correct } it construction of the contract 
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Under the charge of the Court, to sustain a recovery, it 


Was necessary for the jury to find, not onlv that the agent 
- falsely inserted in the application answers which Alford 
‘*did not give, but also that Alford signed the application 


** 


P72 *07 OF UINCE OT the Bt he eine 


his ulsWwers had hot heen 
‘¢trulv recorded tn it 


Altord 


as the 


admittedly sioned his name twice (signing both 


ING PH E 


and the assured) to the application and up- 


p> rate (i der bation He Wils in full possession ot his Hicti- 


tal faculties. here is ne evidence of his siguature having 
been secured by anv deceit or imposition — no evidence of 
uy misunderstanding on his part, or anv undue influence 
over him nothing but exceedingly loose Lestimony of stute- 


ments made DV him to the soiciting agent. 
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n ndmitted ( Ree. p. 34) that he 
(| din t sce Alford Sir) the paper ana could recal| naowe of 
e Conversation Rec. we S1) except as to the one qurs- 
on; only testified that he didn’t hear the questions and 
. over fo Alford. This was ail the testimony) 


upon the signing oT the pty 
i ‘ 


ey Th rpiist ne proved. ate conrectured. It T- obvious. 
imswers were not read lO Alford, lI- 
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piper, or even that he did not rend it velore signing. 


nguage of this court is applicable: — 


nan to enter into a contract, and 
when called on to respond to its obligations, to sav that he 


‘¢did not read it when he signed, or did not know what it 
‘‘ contained. lt this were permitted contracts would not 
‘* be worth the paper on which they are written. But such 


is not the law A contractor must stand by the words of 
** his contract, ind it ne w 1] not read What he Sitf’lis, he 
° rie = Tée*s))¢) 7 . | Mission 
Upton iriblicock, 91 U.S... p. 30 
? * 3 a " " ‘ae oot 5 . ] ° 
But so far is the testimony from supporting the theor’ 
of a traud uw; Alford, that it indicates clearly that if not 
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the accomplice, he was the culpable instrument through 
whom the fraud upon the company was atlected. He knew 
that he was not an insurable risk, and that he ought not to 
be imsured by the company (Rec. p. 82), relied on the 
avent **to get if through’ Rec. }). SZ), and utter he re- 


ceived the i acy geal upprehe "NSiVe of trouble,’’ and ob- 


| | are 
jected to paying the premiums, ‘** didn’t know but what 
the company would contest the matter’’ (Ree. p. 86). 


As in the Ryan case (41 Com. 168), supra: ‘** If this falls 
‘*¢ short of proving actual collusion, it shows clearly that 
‘she comprehen led the importance of the answers and exhib- 
‘‘its his neglivence in a stronger loht. 

A verdict for defend — omeMamen th —— 

j VeraicL TO gdeTendant snout therefore nave peen dle 
rected on this ground alone, irrespective otf the othe 
questions involved, and the drd, 7th, Sth and 10th assign- 


ments of eri : of) yuid he sustains | 
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